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Abstract
This report  addresses the International Treaty on Plant Genetic Resources for Food and 
Agriculture  (hereinafter  ITPGRFA),  its  implications  for  developing  countries  and  how 
developing countries can cost-effectively implement it. The report is based on the review and 
analysis of existing literature and the pertinent legal and political documents. Moreover, it 
takes into account interviews conducted with a number of experts in different countries and 
the results of a survey conducted among other experts on the ITPGRFA and related issues.

In its  first  section,  the report  describes deficiencies of  the system for  the protection and 
sustainable use of PGRFA existing prior to the adoption of the international treaty and briefly 
outlines in what way the treaty can be conceived of as a response to these deficiencies. In 
the second chapter,  an overview of  the historical  context and the negotiation history are 
presented.  The  following  chapters  are  dedicated  to  a  more  detailed  discussion  of  the 
provisions of the treaty concerning the conservation and sustainable use of PGRFA as well 
as  farmers’  rights.  Moreover,  the  multilateral  system  for  access  and  benefit-sharing, 
mechanisms for enforcement and compliance and the financial provisions of the treaty are 
discussed. With regard to all of these provisions, particular emphasis is put on the obligations 
and burdens that developing countries are faced with as a result of the treaty as well as the 
advantages they are likely to have from it. Finally, the study also discusses the relationship of 
the ITPGRFA with other international agreements related to PGRFA, the TRIPS Agreement, 
the UPOV Convention and the Convention on Biological Diversity. 
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1 Introduction: The ITPGRFA as a response to pressing problems 

The International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA) is 
the first international agreement focusing specifically on the conservation and sustainable 
use of plant genetic resources for food and agriculture (PGRFA) that is legally binding. It 
seeks to ensure both the conservation of and access to PGRFA, which are necessary to 
provide food security in the foreseeable future. The treaty was adopted at the Conference of 
the Food and Agriculture Organization  of  the United Nations (FAO) in  November  2001.1 

Following its fortieth ratification,  the treaty entered into force on 29th of  June,  2004. The 
ITPGRFA  is  largely  a  response  to  pressing  problems  in  the  field  of  conservation  and 
sustainable use of PGRFA as well  as deficiencies of the legal framework existing at the 
international level before the adoption of the ITPGRFA. This section will shed light on some 
of the problems and deficiencies in the realm of conservation and sustainable use of PGRFA, 
which existed prior to the adoption of the ITPGRFA, and in a second step briefly outline in 
what way the ITPGRFA provides a response to these problems. 

1.1 Significance of PGRFA 

As stated in the ITPGRFA, plant genetic resources for food and agriculture (PGRFA) are 
genetic material of plant origin, including reproductive and vegetative propagating material of 
actual  or  potential  value for  food and agriculture.2 In  other  words,  PGRFA refers  to  the 
genetic  resources  contained  in  plants  or  seeds,  as  opposed  to  the  plants  or  seeds 
themselves that have value for food and agriculture. 

PGRFA are of utmost importance to plant breeders and farmers and indeed to all people on 
the planet.  PGRFA are the “raw material”  that  plant  breeders use to improve crops and 
introduce new traits into them. Thus, PGRFA can and will play an important role in meeting 
the challenges of local, regional and global food security, as they allow us to optimise crops 
according to our needs. Drawing on genes from existing varieties of plants, crop breeders 
are able,  using either  traditional  crop breeding methods or  new genetic  technologies,  to 
develop new crop varieties that express desirable traits. By incorporating, for example, genes 
from a drought-tolerant  plant  species  into  an existing  crop variety,  plant  breeders  could 
conceivably develop a new variety that grows particularly well in arid conditions. 

PGRFA are thus critical for the continued development of new plant varieties and are an 
integral component in the efforts to:

• meet human needs for food, health and economic security;

• reduce agricultural pressures (chemical inputs, ploughing, etc.) on the environment; and 

• adapt to changing weather (drought, salinity) and ever evolving pests and diseases.3

Since the advent of agriculture and the domestication of the first crop species, PGRFA have 
been distributed and exchanged around the world. For each crop there is one or more centre 
of origin from where it was introduced into other regions. In some cases, local adaptation has 

1 FAO ITPGRFA website: http://www.fao.org/ag/cgrfa/itpgr.htm.
2 See Article 2 of the ITPGRFA. 
3 Smith & Jacob (2004), p.2.
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led to the emergence of secondary centres of high biodiversity for specific crops.4 These 
centres  are  important  natural  repositories  for  PGRFA.  High  rates  of  genetic  exchange 
between crop species and their wild relatives and heterogeneous climatic conditions have led 
to  development  of  a  large  number  of  varieties  including  valuable  adaptations  to 
environmental  and  biological  stresses.5 There  has  always  been  substantial  exchange  of 
PGRFA between centres of diversity and other regions. Crop species were initially distributed 
with the expansion of agriculture into new areas. Later, they were exchanged along trade 
routes between the Arabian Peninsula, East Africa, Europe and Asia. The exploration of the 
new world opened the way for the collection of new plant species and the introduction of 
important  crops  such  as  maize  and  potatoes  into  Europe  and  wheat  and  rice  in  the 
Americas.6 Today, the viability of crop species cultivated around the world still relies heavily 
on the supply of genetic material from the respective centres of diversity. This constant inflow 
of new genetic information is essential because agricultural production faces the challenge of 
a continuously changing physical  and biological  environment.  PGRFA contain information 
that has been generated within the relevant biological context. It is not biodiversity per se that 
is  important,  but  rather  the  information  to  be  gained  from the  characteristics  that  have 
evolved within a living environment that is most likely to make a contribution.7 A landrace can 
thus  be  seen  as  a  stock  of  information  about  previously  successful  strategies.  This 
information serves as valuable material for innovations in agricultural research, for instance a 
pest-resistant,  high-yielding  variety.  Over  time  however,  yields  in  the  most  intensely 
cultivated  varieties  are  bound  to  decline  as  the  environment  changes.8 Traits  and 
characteristics  that  were  advantageous  under  previous  conditions  are  no  longer 
advantageous under changed ones. Pests and pathogens will adapt sooner or later to the 
resistance  that  has  been  introduced  into  a  crop.  Once  the  pathogen  has  developed  a 
strategy to break down these defence mechanisms, the genetic information has lost its value. 
This means that plant breeders need to introduce new traits continuously in order to maintain 
a certain level of productivity.9

Up until  now, the majority of  these inflows was in the form of  transfers of  PGRFA from 
regions of high crop diversity to those of lower diversity. However, studies have shown that 
most  countries’  food production is  highly  dependant  on crop species originating in  other 
countries. The rate of dependency ranges from about 30% in West and Central Asia to more 
than 90% in Europe and almost 100% in North America and Australia. Even those countries 
that are centres of origin for some crops source more than 50% of their food production from 
crops domesticated in other regions.10 Today all countries are net recipients of germplasm for 
almost all crop species.11 Companies have to renew their stock of genetic resources at a rate 
of about 7% per annum in order to compensate for naturally occurring depreciation of genetic 
information. This implies that wild relatives and landraces are being accessed at a rate that 
renews the stock  of  genetic  information  every  10-15  years.12 Without  this  inflow of  new 
genetic information, the current system for maintaining agriculture could not be sustained. 

4 FAO (1996).
5 Brush (2000), p. 3.
6 FAO (1996), p. 21.
7 Swanson & Goeschl (2000).
8 Evans (1993); Smale (1997).
9 Swanson and Goeschl (2000).
10 Flores Palacios (1998); FAO (1996); CBD (2001).
11 Fowler and Smale (2000).
12 World Conservation Monitoring Centre (1996); Swanson (1996).

7



1.2 Deficiencies of the existing system for the protection of PGRFA

1.2.1 Continuing genetic erosion

Despite their global importance, however, a serious loss of PGRFA has occurred over the 
last century and there is a threat of further genetic erosion.13 As far back as 1996 the FAO, in 
a report based on 151 individual country reports, stated that few could doubt that there had 
been substantial loss of diversity in PGRFA.14 In China, for example, approximately 90 per 
cent of the 10,000 wheat varieties that were grown a century ago have disappeared, and in 
Mexico an estimated 80 per cent of the maize varieties cultivated there only 70 to 80 years 
ago are gone.15 Measuring the precise loss of agro-biodiversity is, however, not an easy task. 
Efforts are being made to develop reliable methods and indicators to this end.16

Modern commercial agriculture is often blamed with being the main culprit for the incurred 
losses in agricultural biodiversity.17 Since the advent of agricultural systems, farmers have 
developed tens of thousands of crop varieties of a wide range of species for food production. 
Today, however, four crops alone (maize, potato, rice and wheat) provide approximately 65 
per cent of the world’s caloric intake; rice and wheat alone are each responsible for 25 per 
cent of the total plant-derived energy supply.18 Modern systems of agriculture have, in many 
cases,  increased  crop  yields  and  food  security.  However,  contemporary  agriculture’s 
tendency  towards  monoculture,  global  seed  production  and  distribution,  the  move  from 
traditional agricultural crops to planting cash crops for export, the abandonment of traditional 
farming practices and heavy reliance on a small group of core crops has had dire effects on 
the diversity  of  PGRFA.  As old varieties  in  farmers’  fields  are  replaced by newer  ones, 
genetic  erosion frequently  occurs because the genes and gene complexes found in  the 
diverse farmers’ varieties are not contained  in toto in the modern variety. In addition, the 
sheer number of varieties is often reduced when commercial varieties are introduced into 
traditional  farming  systems.19 In  subsistence  systems,  farmers  can  derive  benefits  from 
maintaining a large portfolio of varieties that combine various bundles of traits suitable for 
specific agronomic and climatic conditions, local consumption preferences, and which help to 
manage risk in what are often precarious environments.20 The benefits of diversity diminish 
with  economic  development  and  the  geographical  expansion  of  market  links.  Farmers 
become less reliant on crop diversity as the market “decides” what crops and varieties they 
should grow,  and these tend to  be far  more limited in  quantity.  But  this  is  not  all.  One 
problem that  prevents  the  continued  maintenance  of  a  high  number  of  varieties  is  that 
traditional  farmers  cannot  appropriate  the  value  they  generate  through  the  creation  and 
maintenance  of  PGRFA.  Their  contribution  to  the  global  pool  of  PGRFA  occurs  as  an 
externality of their production decisions rather than as a tangible private value that a farmer 

13 See Esquinas-Alcázar (2004), p. 6.
14 FAO (1996), p. 13. More recent studies confirm the continuing loss of biodiversity, see for example 
the 2006 CBD report entitled “Global Biodiversity Outlook 2”, available at 
http://www.biodiv.org/doc/gbo2/cbd-gbo2.pdf.
15 FAO (1996), p. 14.
16 See for example the recent UNEP booklet on Biodiversity Indicators for National Use (2005) at 
http://www.unep-wcmc.org/information_services/publications/BINU/Experience_and_Guidance.pdf. 
17 See for example FAO (1996), p. 13.
18 FAO (2001), p. 4.
19 FAO (1996), p. 33.
20 Bellon (1996).
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seeks to create for his own benefit.21 Farmers thus have little incentive to continue providing 
it, once their private interest in maintaining biodiversity has diminished.22 

In the 1970s the need to preserve and make accessible collections of crops, wild relatives 
and genetic material led to the establishment of gene banks as ex situ repositories for such 
collections. At present there are nearly 1500 collections of plant genetic resources around 
the world,  holding about 6 million plant samples. Although some of these are duplicates, 
there are still over 2 million originals.23 Nearly two thirds of these are in developing countries, 
and more than one third of all accessions are stored in 15 national gene banks.24 

1.2.2 Lack of institutionalised farmers’ rights

The  lack  of  legal  and  political  recognition  of  farmers'  rights  may  also  be  considered  a 
deficiency.  The  term “farmers'  rights“  was  coined  in  the  early  eighties  in  order  to  draw 
attention to the contributions of farmers to conserving and developing biodiversity and the 
need to legally recognise certain related rights of farmers.25 Although the term has played a 
role in international negotiations since then, it remains somewhat vague with respect to its 
political,  and especially to  its legal,  content.  However,  several  important  elements of  the 
concept may be identified and are pointed out in the relevant literature.26

First, a central component of implementation of farmers' rights would be to grant farmers 
continued free access to PGRFA, in particular for breeding purposes, and the freedom to 
exchange and sell harvested material. There is no international treaty which explicitly and 
positively recognises such a right while there is, at the same time, no treaty that prohibits 
countries from setting forth such rights in their respective legal orders. In particular, UPOV 
1991, which is generally concerned with the protection of plant breeders’ rights, contains the 
so called farmers’ privilege.27 While the farmers’ privilege has changed over time subject to 
revisions of the UPOV Convention, under UPOV 1991 “each Contracting Party may, within 
reasonable limits and subject to the safeguarding of the legitimate interests of the breeder, 
restrict the plant breeder's right in relation to any variety in order to permit farmers to use for 
propagating purposes, on their own holdings, the product of the harvest which they have 
obtained by planting, on their own holdings, the protected variety...“ (italics added).28 Thus, 
members of the UPOV are free, within certain limits, to determine what legal competences 
flow from a plant breeders’  right which is granted in accordance with national legislation 
implementing  UPOV.  They  may  restrict  breeders’  competences  in  favour  of  farmers. 
Nonetheless, the rights that farmers may be granted according to UPOV are conceived of as 
an exception towards the rights which plant breeders enjoy. It was not the purpose of UPOV 
to award farmers any legally-binding, self-standing right by UPOV while the rights of plant 
breeders’ are positively stipulated. 

21 Smale et al. (2004), p. 122.
22 Swanson (1995).
23 Ibid.
24 See http://www.startwithaseed.org/pages/rapidsurvey.htm. It should be noted that plant varieties that 
are lost in situ, whether they are backed up in gene banks or not, are still not accessible for farmers 
and are hence not available for cross breeding, but only for industrial research.
25 See Andersen (2005), p. 2.
26 See the literature review by Andersen (2005), p. 25-44, in particular the conclusions at 42-44.
27 UPOV is the abbreviation of the International Union for the Protection of New Varieties of Plants, 
see www.upov.org. On the relationship between UPOV and the ITPGRFA see section 9.1.2.
28 Article 15.2 of UPOV 1991.
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The  only  international  document  to  explicitly  recognise  rights  of  farmers  not  just  as  an 
exemption in relation to plant breeders‘ rights, was the FAO’s non-binding 1983 International 
Undertaking  on  Plant  Genetic  Resources  (“The  International  Undertaking”  or  “IU”).29 It 
recognised the “enormous contribution of farmers ... to the conservation and development of 
plant genetic resources ...” and endorsed the concept of farmers’ rights. This recognition, 
however, ultimately had very limited significance. First, the International Undertaking did not 
delineate the concrete rights to be guaranteed to farmers, and instead defined them only as 
“rights  arising  from the  past,  present  and  future  contributions  of  farmers  in  conserving, 
improving, and making available plant genetic resources ...“30 Moreover,  the International 
Undertaking never became a binding agreement, but instead remained voluntary in nature. 
Thus,  prior  to  the  ITPGRFA  there  was  no  international,  legally  binding  agreement 
acknowledging farmers’ rights.

Another important part of a realization of farmers' rights would be to give them some kind of 
compensation for the use of PGRFA and related traditional knowledge originally developed 
by them, i.e., to share the benefits arising from the use of such resources with them. Also this 
right was not recognised in any legally binding way by the pre-ITPGRFA legal framework. 

1.2.3 Insufficient prior informed consent and benefit-sharing

The pre-ITPGRFA legal framework was thus considered to be insufficient because it did not 
efficiently  address  the  loss  of  agricultural  biodiversity,  and it  did  not  contain  any  legally 
binding recognition of farmers'  rights.  Moreover,  it  was also considered to be in need of 
amendments, with a view towards sharing the benefits arising from the commercial use of 
PGRFA. As pointed out in the previous section, this can also be understood as a lack of 
recognition of farmers' rights.

The 1992 Convention on Biological Diversity (CBD) was a landmark agreement in that it was 
the first international treaty to link access to genetic resources to “fair and equitable” sharing 
of benefits derived from those resources (Articles 1, 8 (j), 15, 16 and 19 of the CBD).31 In the 
wake of the adoption of the CBD huge expectations arose, since the annual global market for 
products derived from genetic resources lies at an estimated US$ 500 to 800 billion.32 

However, the current benefit-sharing system under the CBD has been disappointing, since 
there have been very few transactions so far. This is partly due to the fact that the treaty itself 
is quite flexible with regard to required benefit-sharing. There are two major problems. First, 
the  CBD  does  not  give  much  guidance  as  to  who  are  the  responsible  institutions  for 
implementing benefit-sharing and who are the holders of rights and obligations. Second, the 
rights and obligations related to benefit sharing are not clearly defined. For example, the term 
“fair and equitable” has never been defined. A number of recommendations of what could 
constitute benefits have been adopted, but the CBD ultimately leaves the decision about 
benefits up to the parties involved, which opens the door to controversies about how high a 
percentage of the final product is to be attributed to the original genetic resource. The non-
binding Bonn Guidelines of the CBD, adopted in 2001, are an attempt to set forth more in 
detail rules for access to genetic resources and the sharing of benefits resulting from their 
29 For an overview of the role of the concept in international negotiations, see Andersen (2005), p. 2-
24.
30 Annex II of the International Undertaking; available online at ftp://ext-
ftp.fao.org/ag/cgrfa/iu/iutextE.pdf
31 Diaz (2005), p. 25.
32 ten Kerry & Laird (2000).
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use. The guidelines stipulate that resource recipients are required to disclose the intended 
use of and expected profits from the genetic resource in question and obtain the consent of 
the country of origin,  and relevant indigenous and local communities.33 This procedure is 
called prior informed consent (PIC), and the Bonn Guidelines recommend it for reasons of 
fairness.  In addition, resource recipients shall pay in proportion to the benefit they receive 
from using the genetic resource. Such benefits, e.g. resulting from the marketing of a product 
developed  from  a  certain  PGR  will  normally  be  higher  than  the  value  of  the  as-yet 
undeveloped resource.

Unfortunately, the CBD system of benefit-sharing proved to suffer from some very serious 
shortcomings. In the first  place, the Bonn Guidelines are a non-binding, non enforceable 
addition to the vaguely formulated Article 15.1 CBD. This also makes the PIC and benefit-
sharing requirements a voluntary mechanism, although the Bonn Guidelines recommend it 
for all exchanges of genetic resources. Accordingly, the international framework’s inability to 
prevent  or  discourage  the  uni-directional  and  uncompensated  appropriation  of  genetic 
resources, which is also sometimes called “biopiracy“,34 has been cited as one of its primary 
failures. While such “biopiracy” cases tended to be associated with pharmaceuticals rather 
than  agricultural  products,  cases  of  use  of  agricultural  PGRFA  without  obtaining  the 
necessary prior informed consent and conclusions of any benefit-sharing arrangement exist 
as well. Some well known cases where genetic resources were patented without an existing 
access  contract  with  the  provider  country  or  PIC  of  the  indigenous  peoples  concerned 
include the enola bean and the ayahuasca plant,35 as well as basmati and jasmine rice.36 

Moreover, the complexity of the process, the requirement of including all stakeholders, the 
difficulty of determining the relevant governmental body or the relevant indigenous tribe from 
whom  to  get  PIC,  the  complicated  procedure  of  including  third  parties  and  the  initial 
inexperience of lawmakers37 have led to great confusion and administrative problems.38 

Aside from the procedural difficulties associated with PIC and benefit-sharing under the CBD, 
the “international” nature of PGRFA made a bilateral approach towards benefit-sharing, like 
the one that  has  been preferred under  the CBD so far,  seem inappropriate.39 As  noted 
earlier,  PGRFA  have  been  developed  through  the  exchange  of  genetic  material  over 
thousands of years. It is in many cases difficult to establish a sole nation of origin for a plant 
variety. Indeed, as noted by Brush, “[t]he diffusion of crops beyond their original cradle areas 
... is a dominant pattern of crop evolution”.40 This presents a clear challenge for a system of 
access and benefit sharing that, like the CBD, emphasises national sovereignty over genetic 
resources. Because in many cases it is impossible to definitively identify the source of origin 
for  a lot  of  PGRFA,  it  is  equally  impossible to identify  the sovereign body authorised to 
provide access to them. 
33 See the guidelines at http://www.biodiv.org/decisions/default.aspx?m=cop-06&d=24 and about them 
Young & Chishakwe (2003).
34 Odek, J. (1994). Bio-Piracy-Creating Proprietary Rights in Plant Genetic Resources. Cited in Brush 
(2000), p.78.
35 CIEL (2002). 
36 On these cases see Woods (2002), p. 139 et seq.
37 E.g., Malaysia and the Philippines had initial ABS legislation, which made it almost impossible to 
obtain access.
38 Ten Kate & Laird (2000). From countries who have a rather restrictive access legislation in place it 
has been reported that very few applications for access have been filed and even less contracts have 
been signed so far, see Correa (2004), p. 154.
39 See on some of these specifics of PGRFA, Esquinas-Alcázar (2004), p. 2.
40 Brush (2000), p. 62. 
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Finally, even in the event that sources of origin  could be identified for all PGRFA, it would 
nevertheless be the case that a huge amount of genetic resources, often from a number of 
countries,  are  used  together  in  plant  breeding  activities.41 Pursuing bilateral  access  and 
benefit-sharing (ABS) agreements with each country of origin for PGRFA used in developing 
a new variety could be very expensive, to the extent that the transaction costs could end up 
outweighing the benefits to be shared. 

1.3 The ITPGRFA as a response to existing deficiencies

As we  have  seen,  the  pre-ITPGRFA legal  framework  on  PGRFA suffered  from several 
shortcomings. Three important limitations were the progressive genetic erosion of PGRFA 
and loss in agricultural biodiversity, a lack of institutionalisation of farmers' rights as well as 
the frequent absence of prior informed consent and benefit-sharing arrangements. 

The ITPGRFA is a response to some of these shortcomings. It is aimed at the conservation 
and sustainable use of PGRFA. To this end, it does not only stipulate obligations for the 
contracting parties concerning their conservation, sustainable use and pertinent measures, 
but it also creates a mechanism for access to at least many of the most important PGRFA 
and benefit-sharing resulting from their commercialisation. This so called Multilateral System 
will be described in greater detail in section 6 of this report. It should, however, be noted at 
this point that the Multilateral System is a response to some of the shortcomings of the CBD 
concerning  the  consent  of  providers  for  access  to  PGRFA,  pertinent  arrangements  for 
benefit-sharing and the distribution of monetary benefits. The Multilateral System essentially 
creates a mechanism for facilitated access to many of the most important PGRFA by the 
contracting parties and sets out detailed rules to this end. Moreover, a model contract, the so 
called standard Material Transfer Agreement (SMTA), has been agreed upon pursuant to the 
ITPGRFA, which individuals or legal entities obtaining PGRFA from the system have to sign. 
Therein rules for benefit-sharing are set forth.  Moreover,  a fund has been established to 
which monetary contributions which are part of the benefit-sharing arrangements will flow. 
The Governing Body of the ITPGRFA is entrusted with the task of distributing the incoming 
payments. The ITPGRFA thus makes it much clearer than the CBD who is to get access to 
the PGRFA that are part of the Multilateral System, and under which conditions. Moreover, 
the  rules  are  easier  to  understand and abide by.  In  addition,  the  ITPGRFA sets  up  an 
international enforcement mechanism. Thus, the rules are also enforceable to an extent - at 
least there is a mechanism for settling controversies. Due to all these factors, compliance 
with the ABS rules of the ITPGRFA is more likely to occur than under the CBD. Finally, the 
ITPGRFA also is the first legally binding international agreement to recognise farmers' rights, 
even though it does so in a relatively weak form. As will become clearer in section 5 of this 
report, the recognition of farmers’ rights by the ITPGRFA may thus not be as big a step 
forward as some claim. 

41 For example, a Pioneer brand maize currently grown commercially in France was developed, or is 
“composed”, of the following varieties of maize: Reid Yellow Dent (15%), Flint OP (15%), French 
Pyrenees Flint (13%), SmithTC (10%), Pioneer Female Composite (8%), European Flint (7%), 
Leaming (6%), Lancaster Sure Crop (4%), Argentinean Maize Amargo (3%), D107 (3%), Midland 
(2%), Minnesota 13 (2%), Clarage (1%), and Lindstrom ear (1%), see Smith (2004), cited in Smolders, 
(2005), p. 8.
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2 Brief history and background of the ITPGRFA 

Having outlined some of  the factual  background why the adoption of  the ITPGRFA was 
necessary, the report will now provide a brief history of the events and legal developments 
leading to the negotiation and eventual adoption of the ITPGRFA. 

2.1 Historical Context

The  international  treaty  (IT)  is  a  very  recent  development,  having  been  adopted  on  3 
November 2001 and entering into force on 29 June 2004. Moreover, the treaty is still in the 
process of being put in its final shape, as negotiations continue in a number of areas. The 
treaty is innovative in a number of ways, yet it is also best understood as the result of a 
process originating over 20 years ago with the FAO’s International Undertaking on Plant 
Genetic Resources for Food and Agriculture.42

As stated above, in 1983 the FAO adopted the non-binding International Undertaking on 
Plant  Genetic  Resources  for  Food  and  Agriculture,  the  first  comprehensive  international 
document dealing with plant genetic resources for food and agriculture.43 The objective of the 
International  Undertaking,  set  forth  in  its  Article  1,  was  “to  ensure  that  plant  genetic 
resources of economic and/or social interest, particularly for agriculture, would be explored, 
preserved,  evaluated  and  made  available  for  plant  breeding  and  scientific  purposes“. 
Importantly, the International Undertaking was “based on the universally accepted principle 
that plant genetic resources are a heritage of mankind and consequently should be available 
without  restriction”.44 Given this  principle,  the International  Undertaking obliged parties to 
make genetic resources under their control available “free of charge, on the basis of mutual 
exchange or on mutually agreed terms”.45 

Concerns were, however, raised with regard to the International Undertaking’s compatibility 
with  plant  breeders’  rights  under  UPOV,  lack  of  recognition  of  farmers’  contributions  to 
innovation  and  conservation,  and  lack  of  recognition  of  sovereign  rights  over  genetic 
resources.46 Recognising the concerns that had been raised by some countries with regard to 
the  International  Undertaking,  in  1989 the FAO Conference adopted a  series  of  agreed 
interpretations of  the  International  Undertaking.  These  agreed  interpretations  stated  that 
plant  breeders’  rights,  as  provided  for  under  UPOV,  were  not  incompatible  with  the 
International  Undertaking,  and  recognised  “the  enormous  contribution  that  farmers  of  all 
regions have made to the conservation and development of plant genetic resources, ...”47 

Furthermore,  they endorsed the concept  of  farmers’  rights in order to,  inter  alia,  provide 
farmers  with  financial  and  other  assistance  for  the  conservation  and  protection  of  plant 
genetic resources, and “... allow farmers, their communities, and countries in all regions, to 
42 While the ITPGRFA can be considered an outgrowth of the International Undertaking, the two are 
nevertheless to be regarded as distinct developments.
43 Online at ftp://ftp.fao.org/ag/cgrfa/iu/iutextE.pdf.
44 Ibid.
45 Article 5 of the International Undertaking.
46 Moore & Tymowski (2005), p.6. More details about the controversies surrounding the International 
Undertaking may be found in the reports of the meetings of the Commission on Plant Genetic 
Resources. See Report of the First Session of the CGRFA in 1985, paras. 6-16, online available at 
ftp://ftp.fao.org/ag/cgrfa/cgrfa1/r1repe.pdf; Report of the Second Session of the CGRFA in 1987, 
paras. 34-36 and annexes F and G, online available at ftp://ftp.fao.org/ag/cgrfa/Res/C3-91E.pdf.
47 Resolution 4/89. Available online at: ftp://ext-ftp.fao.org/ag/cgrfa/Res/C4-89E.pdf.
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participate fully in the benefits derived, at present and in the future, from the improved use of 
plant genetic resources...”48 In 1991, the FAO Conference explicitly stated that nations had 
sovereign rights over their  plant  genetic  resources and that  breeders’  lines and farmers’ 
breeding material should only be available at the discretion of their developers during the 
period  of  development.49 Furthermore,  the  Conference  recognised  that  “...  conditions  of 
access to plant genetic resources need further clarification; ...”50 These interpretations of the 
International  Undertaking complicated its originally clear purpose of  ensuring unrestricted 
access to genetic resources.

Apart  from the International Undertaking, one of  the antecedents to the ITPGRFA is the 
Convention on Biodiversity (CBD), with which the IT shares many commonalties. Although 
there is substantial overlap between the CBD and the ITPGRFA, the CBD is directed at all 
biodiversity, which in a number of ways described above already, limited its usefulness as an 
instrument for dealing with PGRFA. Moreover, the CBD is also firmly based on the principle 
of national sovereignty over plant genetic resources, which is a clear departure from the 
common heritage principle contained originally in the International Undertaking. Resolution 3 
of  the  Nairobi  Conference  for  the  Adoption  of  the  Agreed  Text  of  the  Convention  on 
Biological  Diversity  of  199251 referred to  two outstanding PGRFA issues to  the  FAO for 
further consideration.52 The first  of  these issues was access to those  ex situ  collections, 
which are not covered by the CBD’s provisions, because they were established prior to the 
adoption of the CBD. The second of these issues was farmers’ rights which are not explicitly 
addressed  by  the  CBD,  even  though  the  CBD does  recognise  that  the  individuals  and 
communities  who  contribute  towards  developing  and  maintaining  biological  diversity  are 
entitled to getting a share of the benefits arising from its use. 

2.2 Brief negotiating history 

Pursuant  to  Resolution  7/93  of  the  1993  FAO  negotiations  commenced  at  the  first 
extraordinary session of the Commission on Genetic Resources for Food and Agriculture 
(CGRFA) held in Rome from 7-11 November 1994.  Although the original  duration of  the 
negotiations was planned for less than two years,53 negotiations would not be concluded for 
more  than  seven  years  and  would  span  more  than  15  meetings,  including  regular  and 
extraordinary sessions of the CGRFA and a series of inter-sessional contact group meetings 
in 2000/2001.54 On 3 November 2001 the International Treaty on Plant Genetic Resources 
for Food and Agriculture was adopted by the 31st session of the FAO Conference.55 The 
Treaty has since been signed by 78 countries, and entered into force on 29 June 2004, 90 

48 Resolution 5/89. Available online at: ftp://ext-ftp.fao.org/ag/cgrfa/Res/C5-89E.pdf.
49 Resolution 3/91. Available online at: ftp://ext-ftp.fao.org/ag/cgrfa/Res/C3-91E.pdf.
50 Ibid.
51 The “Conference for the Adoption of the Agreed Text of the Convention on Biological Diversity” 
adopted the text of the CBD prior to its signing at the Earth Summit. The text of its Resolution 3 is 
available online at ftp://ftp.fao.org/ag/cgrfa/Res/CBD3E.pdf.
52 See Lightbourne (2005), p. 16.
53 According to the items 3.1 and 3.2 of the provisional agenda of the first extraordinary session, it was 
planned that the revised Undertaking would be finalised in early 1996. The provisional agenda is 
available at ftp:/ftp.fao.org/ag/cgrfa/Ex1/E1W3E.pdf.
54 On the participation on African countries in the negotiation process, see Lettington (2003), p. 73-76. 
55 Detailed information and documents from the 31st session of the Conference of FAO are available 
at http://www.fao.org/unfao/bodies/conf/c2001/c2001-e.HTM. The session report is available at 
http://www.fao.org/DOCREP/MEETING/004/Y2650e/Y2650e00.HTM. 
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days  after  the  deposit  of  its  fortieth  instrument  of  ratification,  acceptance,  approval  or 
accession.56

3 Conservation of PGRFA

One of the stated goals of the treaty is the conservation of PGRFA. Article 5 outlines a 
general framework to this end. 

3.1 Obligations in the ITPGRFA

Article 5.1 states that  contracting parties shall,  “subject to national legislation“  [emphasis 
added] ...promote an integrated approach to the exploration, conservation and sustainable 
use of PGRFA. This includes conservation of PGRFA both in situ (in its natural habitat) and 
ex situ (in seed banks and other artificial repositories of genetic material). Article 5.1 states 
that contracting parties shall, “as appropriate“ [italics added], undertake a series of actions 
outlined in Articles 5.1 (a) to 5.1 (f). It should be noted that the phrases “subject to national 
legislation” and “as appropriate” clearly indicate that while the contracting parties are obliged 
to have some sort of legislative framework and the necessary institutions to promote this 
integrated approach, the specific features of that framework are left at the discretion of the 
contracting parties. 

Specific non-binding suggestions of the Article include to:

a) survey and inventory PGRFA,

b) collect PGRFA,

c) promote farmer management of PGRFA,

d) facilitate in situ conservation of PGRFA,

e) finance the ex situ collection, preservation and maintenance of PGRFA, and

f) monitor the status of PGRFA.

There  is  a  wide  range  of  possible  interpretations  of  the  “requirements”  concerning  the 
ITPGRFA’s first purpose of conserving PGRFA. A Member State could interpret the text to 
require extensive wildlife preserves for the in situ protection of the distant genetic relatives of 
currently  used  PGRFA.  On  the  other  hand,  a  Member  State  could  determine  that  the 
requirement of conservation demands no more than the minimal protection that the nation 
already provides.

Article 5.2 states that parties shall, again “as appropriate”, take steps to minimize or eliminate 
threats  to PGRFA. Concrete steps in  line with this provision could include,  for  example, 
“collecting  resources  for  ex  situ maintenance,  the  development  of  in  situ conservation 
actions, adoption of agricultural practices which enhance the use of a diverse mix of varieties 
and the maintenance of genetic diversity in crop varieties by broadening the genetic base of 
materials in production”.57 Ex situ conservation of genetic resources is essential to provide 
ready access  to  germplasm where needed,  but  also  to  conserve biodiversity  that  might 

56 A list of countries that have ratified, accepted, approved or acceded to the treaty is provided in 
Appendix VI of this report. A brief description of important negotiation session may be found in Annex 
7. 
57 Moore & Tymowski (2005), p. 48.
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otherwise be lost in nature. However, better understanding of the relationship between in situ 
and ex situ is needed to facilitate the “inclusion of ex situ conservation efforts within current 
environmental  policies conserving global diversity”58.  In-situ conservation programmes are 
often very expensive, even for developed nations. In 1991, the World Bank estimated that 
the cost of total world biodiversity conservation programmes would be between $500 million 
and $50 billion per year (based on an estimate of $35,000 per square km).59 While  in situ 
conservation  must  generally  be achieved through national  programmes and international 
assistance,  ex situ conservation can be achieved through the use of existing international 
repositories  of  genetic  material.  The  Consultative  Group  on  International  Agriculture 
Research (CGIAR) oversees the operation of 15 International Agriculture Research Centres 
(IARCs)  throughout  the  world.60 These  centres  collect  and maintain  all  forms  of  genetic 
material, which ITPGRFA Member States may obtain from the Multilateral System.  Ex situ 
conservation may,  however,  also be costly.  The CGIAR’s total  expenditures in  2004,  for 
example, were USD 425 million,61 and over 12 per cent, more than USD 50 million, was 
spent on the collection of germplasm.62

3.2 Consequences for developing countries

As is  the  case with any  international  treaty,  implementation  requires some effort  by the 
parties to  the treaty.  This  may be especially  problematic  for  developing countries where 
resources are scarce. In the following, we will briefly shed some light on what the ITPGRFA 
demands from developing nations with regard to conservation in light of the above mentioned 
general  requirements.  It  should  be  noted,  however,  that  at  least  among  the  experts 
interviewed for purposes of this study, there is significant disagreement about whether the 
ITPGRFA will increase conservation activity costs.63

Fortunately,  most  nations,  developing  nations  included,  have  already  established  some 
national framework for the conservation of biological resources in general, thus limiting the 
start-up costs of establishing such a framework. However, the environmental or conservation 
programmes in  some countries  are  so  rudimentary  and  under-funded that,  despite  their 
stated  goals,  they  do  not  even  provide  the  above  protections.64 Moreover,  in  situ 
conservation is disproportionately burdensome for developing nations, which contain most of 
the world’s biodiversity and yet have fewer financial resources available for governmental 
programmes in general.

The ITPGRFA attempts to alleviate the burden of implementing conservation measures by 
including qualifications for developing nations and requiring developed nations to provide 
developing  nations  with  technical  and  financial  assistance.  Article  18.4  (b)  of  the  treaty 
requires Member States to accord due priority in their national plans to programmes that 
build capacity in PGRFA. However, national conservation programmes are only required to 
the extent that they are “in accordance with [the Member State’s] national capacities and 
financial resources” (Article 18.4 (d)). In other words, developing nations are only required to 
comply with the conservation requirements of ITPGRFA to the best of their abilities. What 

58 Cohen (1991). 
59 See http://www.ciesin.org/docs/008-127/008-127.html.
60 See http://www.cgiar.org/sitemap.html.
61 CGIAR (2004), p. 46.
62 CGIAR (2004), p. 49
63 See the summary of the answers to question 4 concerning conservation activities in Annex III. 
64 Young & Chishakwe (2003). 
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that “best ability” might entail in the short, medium or long term is unclear, but it may be 
assumed that  in  some cases it  will  be  insufficient  to  satisfactorily  conserve the  existing 
PGRFA.  Moreover,  the  ITPGRFA  also  requires  developed  nations  to  assist  developing 
nations in meeting their obligations under the treaty. This capacity building will be directed 
towards  conservation,  documentation  and  preservation  (as  well  as  benefit-sharing  and 
access) in particular (Article 7.2 (b)). Furthermore, the FAO will provide legal assistance to 
developing nations in drafting harmonious national legislation.

Moreover,  with  regard  to  ex-situ conservation,  developing  nations  could  benefit  from 
outsourcing most of the responsibilities for ex situ conservation to IARCs, since the collection 
of  material  and  its  effective  storage  require  great  amounts  of  expertise  and  money.  In 
addition,  developing nations  relying  on IARCs would  not  be  burdened  with  the  costs  of 
processing MTAs, training staff,  expert review, overhead, etc.  As a potential drawback, it 
might be too great a workload for CGIAR to effectively take on the additional burden of being 
the sole ex situ repository for most developing Member States of ITPGRFA. However, if the 
benefit-sharing system is successful in exacting payments from recipients,  the Governing 
Body can devote  an  appropriate  share  of  the  aggregate  benefits  to  CGIAR to  help  the 
institutions meet this burden.

Moreover, Article 5 ITPGRFA requires surveying existing PGRFA and monitor existing  ex-
situ collections. These could be integrated with the reporting requirements of at least the 
CBD and possibly other conventions. Existing databases could be used. Most of the work on 
reporting under the CBD is ongoing and could be easily enlarged in scope to accommodate 
special reference to PGRFA. Currently, CBD members are involved in preparing their third 
national reports that will  focus on the state of implementation of their  respective National 
Biodiversity Strategy and Action Plans (NBSAPs) or have already submitted such reports.65 

Such reporting requirements and present  opportunities for  developing countries to  adjust 
existing activities which are already largely funded under the CBD to fulfil their obligations 
under Article 5 ITPGRFA. Moreover, the 7th Conference of the Parties to the CBD (COP7) 
stated that new and revised NBSAPs should be formulated. Decision VII/3066 suggests a set 
of  indicators to asses the progress made in preventing further loss of biodiversity at  the 
global or regional levels. Such indicators may also be used by parties to the ITPGRFA in 
order to comply with their surveying and monitoring obligations. 

Moreover, governments have an obligation to report on the progress of the implementation of 
the  Global  Plan  of  Action  (GPA),  which  was  adopted  at  the  International  Technical 
Conference on Plant Genetic Resources on 23 June 1996.67 A growing number of databases 
and  networks  on  PGRFA,  including  on  traditional  knowledge,  have  been  established, 
subsequent  to  the  adoption  of  the  Global  Plan  of  Action.  A  cost-effective  alternative  to 
establishing new databases would be to survey the existing databases and initiatives and to 
standardise them to make them easily searchable.68 For example, the FAO Seed and Plant 
Genetic  Resources  Service,69 which  manages  programmes  for  seed  policies,  seed 
65 Reports are available at http://www.biodiv.org/reports/list.aspx?type=nbsap.
66 Available online at http://www.biodiv.org/decisions/default.aspx?m=COP-07&id=7767&lg=0.
67 Online at http://www.fao.org/ag/agp/AGPS/GpaEN/gpatoc.htm . For an overview see the FAO 
Summary Booklet, available at http://www.fao.org/ag/agp/AGPS/Pgrfa/PDF/SUM_E.PDF.
68 One of the experts interviewed has also suggested that establishing databases may not be a top-
priority for developing countries, and they might want to instead carry out activities directly aimed at 
the conservations of PGRFA. See the comments of Mrs Andersen, responding to question to 2 a, 
Annex III.
69 Online at http://www.fao.org/ag/AGP/AGPS/default.htm.
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improvement,  seed  production,  seed  security  and  germplasm  exchange,  runs  several 
databases  containing  information  on  crop  varieties  and  breeding  and  research  activities 
worldwide, including plant genetic resources for food and agriculture.

4 Sustainable use of PGRFA

The ITPGRFA is tailored to promote access to genetic material for purposes of research and 
breeding.  However,  access  to  genetic  resources  alone  is  not  enough.  As  noted  above, 
genetic erosion may also occur under conditions of open access to PGRFA (see section 
1.2.1 about problems with the pre-seed treaty framework). The treaty therefore promotes the 
sustainable and responsible use of PGRFA. 

4.1 Obligations in the ITPGRFA

Article  6.1  states  that  parties  shall  “develop  and  maintain  appropriate  policy  and  legal 
measures that promote the sustainable use of [PGRFA]”. Importantly, this article represents 
the first substantive, unqualified obligation of all parties to the treaty (as opposed to Article 5, 
which is  “subject  to  national  legislation”  and “as appropriate”).  However,  it  only  requires 
parties to  promote “appropriate“  policy and legal  measures,  which allows the contracting 
parties to exercise discretion with regard to which measures they want to take. Moreover, the 
list of illustrative measures that may be considered “sustainable use”, outlined in Articles 6.2 
(a) to (g), is not binding, and rather serves to give some examples of actions that could be 
used to comply with Article 6.1. Problems may not only arise from the lack of definition of 
sustainable use and the neither exclusive nor binding list in Article 6, but also due to the 
open  wording  of  some  of  the  measures  named,  e.g.  “desirable  farming”  or  “beneficial 
research”,  as  these  allow  countries  to  assess  themselves  what  they  consider  to  be 
“desirable” or “beneficial”. Countries could thus come to very different results depending on 
the political will and goals of the respective country. 

The measure specified in Article 6.2, include: 

a) sustaining beneficial farming systems;

b) maximising intra- and inter-specific variations of plant varieties;

c) promoting plant breeding efforts with farmers;

d) broadening the variety of genetic material available to farmers;

e) promoting locally adapted varieties;

f) promoting crop diversity, sustainable use and conservation as well as developing 
links between farmers and plant breeders; and

g) reviewing  and  adjusting  breeding  strategies  and  regulations  concerning  which 
varieties are released for use.

The Governing Body of the ITPGRFA during its first session in June 2006, while refraining 
from taking any concrete decisions concerning the implementation of Article 6, decided that it 
should be a priority issue on the agenda of future meetings.70

70 See Report of the First Session of the Governing Body of the International Treaty on Plant Genetic 
Resources for Food and Agriculture, GB-1/06/REPORT, p.9-10, available at 
http://www.fao.org/ag/cgrfa/gb1.htm.
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4.2 Consequences for developing countries

Again,  fulfilling  these  obligations  may be especially  problematic  for  developing countries 
where resources are scarce. In the following, we will briefly discuss some consequences of 
the ITPGRFA obligations relating to sustainable use for developing countries. 

Generally, the ITPGRFA requires developed nations to assist developing nations in meeting 
the treaty’s second purpose of promoting sustainable use. Article 7.2 (a) requires developed 
nations  to help  developing nations  to  strengthen their  capabilities  for  sustainable  use of 
PGRFA. Article 13.2 specifies some of the capacity-building activities that developed nations 
should promote in developing nations. These activities include: 

• establishing  programmes  and  facilities  for  scientific  and  technological  education  and 
training in conservation and sustainable use of PGRFA; and 

• conducting research in developing nations in co-operation with their own experts.

In situ on farm conservation is an effective strategy of sustainable use.  PGRFA that are 
being  used  are  being  actively  conserved.  However,  trends  in  recent  years  of  farmers 
switching from the traditional landraces to higher yield crops are also visible in developing 
countries. The value of incentive schemes to conserve agricultural biodiversity in situ on the 
farm has been explored and is suggested as a useful mechanism by some donor agencies.71 

Non-economic  incentives  used  could  be  information,  capacity  building  and  awareness-
raising. One way to arrive at a coherent strategy is to study examples of good practice which 
have been successful in assuring conservation and sustainable use of traditional landraces 
and farming practice and find a way to replicate them. In doing so, existing networks and 
databases under the FAO and CGIAR can be utilised.

An  example  of  good  practice,  initiated  by  ITDG  (Intermediate  Technology  Development 
Group),72 is the setting up of regional seed exchange fairs in Zimbabwe and Kenya. In Peru, 
seed  exchange fairs  are  a  traditional,  agricultural  and  spiritual  practice.  Exchange  visits 
between  Zimbabwe  and  Peru  resulted  in  seed  exchange  fairs  being  established  in 
Zimbabwe. The seed fairs started in 1997 with 134 displayed varieties. In 2001, 206 varieties 
were displayed. The shows have many advantages such as offering a possibility for farmers 
to obtain rare crop varieties; identifying seed sources; offering a forum for exchange of ideas 
on farming and exchange of seeds; and exposing farmers to national agricultural research 
work.  The  fairs  thus  enhance  food  security  indirectly  and  offer  a  venue  for  interaction 
between students, farmers, researchers and other stakeholders.

5 Farmers' Rights

5.1 Farmers’ rights in the ITPGRFA

Article 9, one of the most important articles of the treaty, addresses the issue of farmers’ 
rights. The question of farmers’ rights was one of the driving forces for the revision of the 
International Undertaking and the eventual adoption of the treaty. 

71 Weiskopf et al. (2003). 
72 Now known as Practical Action.
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Article 9.1 recognizes “the enormous contribution that the local and indigenous communities 
and farmers of all regions of the world, particularly those in the centres of origin and crop 
diversity,  have made and will  continue to make for the conservation and development of 
plant  genetic  resources  which  constitute  the  basis  of  food  and  agriculture  production 
throughout the world.” While these contributions are not explicitly linked to farmers’ rights, the 
preamble clearly states that farmers’ contributions serve as the basis for farmers’ rights, and 
the linkage may be regarded as implicit.73 

Article  9.2  states  that  “the  responsibility  for  realizing  Farmers’  Rights,  as  they  relate  to 
[PGRFA],  rests  with  national  governments.”  Furthermore,  the  article  states  that  each 
contracting  party  should,  “as  appropriate”,  “subject  to  its  national  legislation” and  “in 
accordance with their needs and priorities”,  take measures to protect and promote farmers’ 
rights. The article thus makes very clear that the responsibility for realizing farmers’ rights lies 
with national governments. Moreover, governments are not obligated to take any substantive 
actions to guarantee farmers’ rights, but are rather encouraged to do so. Similarly to UPOV, 
the  treaty  effectively  makes  the  realization  of  farmers’  rights  dependent  upon  national 
legislation.  Paragraphs  9.2  (a)  to  (c)  outline  the  primary  features  of  farmers’  rights  as 
interpreted by the treaty: the protection of traditional knowledge relevant to PGRFA, the right 
to equitably participate in sharing benefits, and the right to participate in making decisions, at 
the national level, on matters related to the conservation and sustainable use of PGRFA.

Article 9.3 makes clear that nothing in Article 9 shall be interpreted as limiting any rights that 
farmers have to save, use, exchange and sell farm-saved seed, subject to national law and 
as appropriate.  As noted by Moore and Tymowski,  Article  9.3  represents a  compromise 
between parties who sought the positive recognition of farmers’ rights and those who feared 
a limitation of plant breeders’ rights that would be inconsistent with UPOV 1991.74 

Some  observers  have  enthusiastically  welcomed  the  inclusion  of  these  provisions  on 
farmers’  right  into  the  ITPGRFA,  among other  the  article  has been called an “important 
landmark in contemporary treaty law”.75 Even though it is true that the ITPGRFA is the first 
binding international agreement to recognise farmers’ rights as positive, self-standing rights, 
the practical  impact of the provisions should not  be over-estimated. Several  elements of 
farmers’ rights were pointed out above (in section 1.2.2). The first of those components is to 
grant farmers continued free access to PGRFA, in particular for breeding purposes, and the 
freedom to exchange and re-use harvested material.  The ITPGRFA only achieves partial 
progress in this respect, inasmuch as it establishes a system for facilitated access to PGRFA 
of which farmers may also benefit. With regard to farmers’ rights to freely exchange and re-
use harvested seeds, the ITPGRFA does not substantially alter the legal situation as it does 
not require countries to legally recognise any such rights in their  legal orders. Thus,  the 
ITPGRFA does not prevent countries from choosing to restrict such rights, e.g. in the course 
of implementing other agreements like the UPOV. Another important component of farmers’ 
rights that was mentioned above already is the right of farmers to receive a share of the 
benefits resulting from the commercial use of PGRFA. In this respect, the ITPGRFA does 
constitute  a  major  step  forward  as  it  establishes  a  system  of  benefit-sharing  which  is, 
predominantly, to serve farmers, in particular in developing countries. 
73Moore &Tymowski (2005), p. 68.
74 UPOV 1991 expanded Plant Breeders’ Rights (relative to UPOV 1978), but stated that contracting 
parties could, through national legislation, allow farmers to re-use protected farm-saved seeds on their 
own farm. 
75 Mekouar (2002). 

20



5.2 Developing country perspectives on farmers’ rights

The question of farmers' rights is of specific interest for many developing countries where - 
on average – a much higher percentage of the population is directly dependent on agriculture 
and where practices like the exchange of farm-saved seed among farmers is much more 
common than in developed countries.76 While parties to the ITPGRFA are thus not obliged to 
strengthen the rights of farmers at the national level, they may still wish to do so. 

There is a considerable body of research and commentaries which elaborate on the nature of 
farmers’ rights and the best way to realise and implement them.77 Some authors suggest they 
can be implemented within  the  scope of  current  international  agreements,78 while  others 
favour the creation of a separate parallel system of protection.79 

A number of developing countries have already enacted legislation which recognises and 
protects farmers' and community rights. In the Philippines, the Indigenous Peoples' Rights 
Act contains a broad recognition of community rights.80 The Costa Rican Law No. 7788 offers 
a regulatory framework through which indigenous communities can assert their rights over 
biodiversity related traditional knowledge (TK).81 However, it only refers to the knowledge of 
indigenous communities rather than farmers. Other developing nations have created national 
laws to formally secure the farmers’ privilege to seed save and the farmers’ right to benefit 
share. India has done this by including the farmers’ privilege to save and sell seeds in its 
plant IPR regime. The Indian “Protection of Plant Varieties and Farmers’ Rights Act, 2001”82 

aims  at  extending  protection  to  both  plant  breeders’  varieties  and  farmers’  landraces. 
However,  the  question  has  been  raised  whether  this  system for  the  protection  of  both 
farmers' and plant breeders' rights, even though it aims at distributing the rights equitably, 
might actually be counter-productive, because too many parties at the “same time possess 
the right to exclude others from utilising a resources.”83 The evaluation argues that the law 
leads to under-utilisation of PGRFA and may thus have negative effects on conserving plant 
genetic diversity. Some experts have suggested that the African Union “Model Legislation on 
the Protection of Rights of Local Communities, Farmers and Breeders and the Regulation of 
Access  to  Biological  Resources”  could  serve  as  a  good  example  to  other  developing 
countries wishing to establish farmers’ rights in their national legislation.84 The model law 
greatly limits the IPR that plant growers can hold over genetic resources by clearly pointing 
out that patents over life forms and biological processes are not recognized and cannot be 
applied for (Article 9). It also protects, in its parts IV and V, farmers' and communities' rights. 
Moreover, in Article 31 it contains very broadly worded exemptions to plant breeders' rights. 

76 On the relevance of agriculture in developing countries see Commission on Intellectual Property 
Rights (2002), chapter 3. On traditional agricultural practice in West and Central Africa see Niangado 
& Kebe (2003). 
77 In particular, there is currently a project at the Fridtjof Nansen Institute which investigates option for 
implementing the Farmers' Rights provisions of the ITPGRFA and the role of the Governing Body 
therein, see www.fni.no/farmers/main.html. 
78 Blakeney (2001), p. 4.
79 See for example Correa (2000) and Brush (2005).
80 Online at http://grain.org/brl/?docid=801&lawid=1508, see specifically Sec. 35.
81 Online at http://grain.org/brl_files/costarica-biodiversitylaw-1998-en.pdf.
82 Online at http://grain.org/brl_files/india-pvp-2001-en.pdf.
83 Ramanna and Smale (2004), p.423. On the Indian regulatory framework on PGR and IPR see also 
the comments of the interviewees for this study, Mr. Kothari, Dr. Ravi and Dr. Sahai. 
84 Blakeney (2001); Ruiz (2004); Andersen (2005). On the reasons for the adoption of the model law 
see Ekpere (2003). The text of the law is available at 
http://www.iprcommission.org/graphic/documents/supporting_docs3.htm.
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The implementation of Article 9 offers the opportunity for synergies with other international 
agreements. Notably, Article 8 (j) of the CBD contains similar provisions with regard to the 
protection of TK similar to Article 9 of the ITPGRFA. Moreover, the draft UN Declaration on 
the  Rights  of  Indigenous  Peoples  developed  by  the  Working  Group  on  Indigenous 
Populations also “recognizes the communities’ rights to political and legal autonomy and the 
rights of indigenous peoples over cultural and genetic resources.”85 

6 The Multilateral System for access and benefit-sharing

One important feature of the ITPGRFA is its “Multilateral System to Facilitate Access and 
Benefit Sharing”. Article 10 of the treaty calls for the establishment of an efficient, effective 
and transparent multilateral system “both to facilitate access to [PGRFA], and to share, in a 
fair  and equitable way,  the benefits  arising from the utilization of  these resources,  on a 
complementary and mutually reinforcing basis”. Thus, the Multilateral System aims to both 
ensure  the  continued  conservation,  maintenance  and  development  of  PGRFA  through 
facilitated access and to contribute to sustainable development through equitable benefit 
sharing.86 64 important crops and forage species are listed in Annex I of the ITPGRFA as 
belonging  to  the  Multilateral  System.  Access  to  these  PGRFA  is  to  be  provided  by 
contracting parties to other contracting parties at low or no cost, and “equitable” benefits from 
the commercialisation  of  Annex I  crops  are  to  be paid  to  a  trust  fund managed by  the 
ITPGRFA’s Governing Body. Ultimately, those benefits are to be paid primarily to farmers, 
especially in developing countries, that conserve and sustainably use PGRFA.

In line with Article 12.4 of the ITPGRFA, facilitated access under the Multilateral System is to 
be  provided  pursuant  to  a  “standard  material  transfer  agreement”  (SMTA),  which  was 
adopted by the Governing Body in June 2006. MTAs are the contracts that are used for the 
transfer  of  genetic  materials  under  the  multilateral  system,  and  include  the  terms  and 
conditions of the transfer.87 MTAs are used by commercial firms, but have also been used by 
the  CGIAR centres  since  1995  and  can  take  a  number  of  forms  (from  short  shipment 
documents to fully  negotiated contracts).88 By providing for  the adoption of  a SMTA, the 
ITPGRFA creates a mechanism to avoid potentially expensive individual negotiations. The 
Governing Body agreed on a SMTA during its June 2006 session.89 Thus, legal relations 
within the Multilateral System are not only governed by the ITPGRFA itself, but also by the 
SMTA and by further decisions of the Governing Body. 

The name “Multilateral System” may seem confusing at first reading, as it is a very general 
term  and  many  international  treaties  contain  provisions  which  may  be  considered  a 
multilateral system for purposes of the respective treaty. The term “multilateral” is, however, 
used in order to contrast the ITPGRFA system for access and benefit-sharing with the prior, 
bilateral approach under the CBD and for indicating that the system is administered by an 
international organization. We will now look at the pertinent provisions of the ITPGRFA and 
the rules set forth in the recently adopted SMTA in more detail and in a second step outlinein 
greater  depth the legal  relations that  are  part  of  the  Multilateral  System and the role of 
developing countries therein. 
85 Correa (2000), p. 36.
86 CIEL (2004), p. 3. 
87 Moore & Tymowski (2005), p. 99.
88 Ibid.
89 Online as Appendix G of the report of the meeting, at ftp://ftp.fao.org/ag/cgrfa/gb1/gb1repe.pdf.
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6.1 The Multilateral System and the underlying provisions in detail

6.1.1 Articles 10 and 11 – the basics of the Multilateral System

Article  10 of  the  ITPGRFA establishes the  “Multilateral  System to Facilitate  Access and 
Benefit Sharing“, and makes clear its purposes. Article 10.1 affirms - like the preamble - the 
principle of sovereign rights of states over PGRFA, including the sovereign right to determine 
access to those resources. Article 10.2, however, states that in the exercise of those rights 
the contracting parties agree to establish a multilateral system both to facilitate access to 
PGRFA and to fairly and equitably share the benefits arising from the utilisation of those 
resources. Moreover, Article 10.2 states that these two purposes must be “complementary 
and mutually reinforcing”.

Article 11 outlines the coverage and scope of the Multilateral System. Importantly, while the 
treaty as a whole applies to PGRFA, Article 11.1 makes clear that the Multilateral System 
shall cover only the PGRFA listed in Annex I of the treaty, which were selected “according to 
criteria  of  food security  and  interdependence”.  Among the 64 crops  and forage species 
included are many of the species most important for food and agriculture at the global level 
such as rice, potatoes, maize, wheat and beans. Still, many observers hold the view that the 
list of species included is too short.90   While PGRFA found in situ will also be covered by the 
Multilateral System, access to these resources will according to Article 12.3 (h) be provided 
in accordance with national legislation. Article 12.3 (a) notes that “in the case of multiple-use 
crops (food and non-food), their importance for food security should be the determinant for 
their inclusion in the Multilateral System and availability for facilitated access”. 

Importantly, Article 11.2 explains that the coverage of the Multilateral System shall extend 
only to the Annex I PGRFA “under the management and control of the contracting parties 
and in the public domain”. While the article also encourages other (non-public) holders of 
Annex I PGRFA to include their PGRFA in the Multilateral System, they are not legally bound 
to do so. On a related note, Article 11.3 states that contracting parties agree to encourage 
those Annex I PGRFA-holders in their jurisdiction to include their PGRFA in the Multilateral 
System. Furthermore, Article 11.4 states that within two years of the entry into force of the 
treaty, the Governing Body of the ITPGRFA shall assess the progress in including those non-
publicly held PGRFA in the Multilateral System. The Governing Body, however, decided at its 
first session in 2006 to defer the assessment until its third session.91 Following the eventual 
assessment, the Governing Body may decide “whether access shall continue to be facilitated 
to those ... persons ... that have not included these [PGRFA] in the Multilateral System”. In 
other words, Article 11.3 makes clear that those non-public holders of Annex I PGRFA who 
fail to include the PGRFA in their possession in the Multilateral System may face eventual 
exclusion from the Multilateral  System’s benefits.92 Article 11.5 states that the Multilateral 
System shall also include the Annex I PGRFA held in ex situ collections of the IARCs of the 
CGIAR, as well as other international institutions that sign agreements with the Governing 
Body. 

90 This is the result of a recent survey on the implementation of the treaty see Lightbourne (2006), p. 
134. Including more species into the list is, inter alia, recommended by the International Seed 
Federation, see the interview with Mr Le Buanec, Annex II.
91 See the report of the meeting, at ftp://ftp.fao.org/ag/cgrfa/gb1/gb1repe.pdf, paras. 28, 29.
92 Moore & Tymowski (2005), p. 84.
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6.1.2 Article 12 - Facilitated access under the Multilateral System 

Article  12  outlines  the  means  by  which  the  Multilateral  System shall  provide  “facilitated 
access” to Annex I PGRFA. Articles 12.1 and 12.2 state that the facilitated access shall be in 
accordance with the provisions of the treaty, and the contracting parties agree to take the 
necessary legal or other measures to provide such access to other contracting parties and 
legal and natural persons under the jurisdiction of any contracting party.

Article  12.3  sets  out  the  agreed  conditions  for  facilitated  access  under  the  Multilateral 
System.  Articles  12.3  (b)  and  (c)  state,  respectively,  that  access  shall  be  provided 
expeditiously, without the need to track individual accessions and at no charge or at minimal 
cost and that any and all other material-associated, identifying and descriptive information 
should be made available along with the PGRFA provided. According to Article 12.3 (a), 
facilitated access shall only be provided “for the purpose of utilization and conservation for 
research,  breeding  and  training  for  food  and  agriculture...”  and  not  for  chemical, 
pharmaceutical  and/or  other  non-feed/feed  industrial  uses.  This  provision  has  also  been 
incorporated into Article 6.1 of the SMTA. It should be noted that Article 12.3 does not bar 
the use or provision of Annex I PGRFA by contracting parties for non-agricultural uses, but 
merely precludes facilitated access under the Multilateral System for such purposes. 

Paragraph 12.3 (d) provides that recipients of PGRFA shall not claim any IPR or other rights 
that limit the facilitated access to that PGRFA, or their genetic parts or components in the 
form received from the Multilateral  System. This clause retains significant ambiguities. In 
particular,  the  terms  “genetic  parts  or  components”  and  “in  the  form  received”  remain 
undefined and open to interpretation. The SMTA does not resolve these ambiguities. In its 
Article 6.2 it merely incorporates  verbatim  the treaty clause and states: “The Recipient [of 
PGRFA from the Multilateral System] shall not claim any intellectual property or other rights 
that limit the facilitated access to the Material provided under [the SMTA], or its genetic parts 
or components, in the form received from the Multilateral System.“93 This is what Correa has 
called a pragmatic approach,94 which, however, leaves the settlement of a political dispute to 
judicial bodies, in the case that disputes should arise over the meaning of this clause in the 
future.

Articles 12.3 (e) and (f) note, respectively, that access to PGRFA under development is at 
the discretion  of  the developer,  whether  a plant  breeder  or  farmer,  during  the period  of 
development, and that access to PGRFA protected by IPR or other property rights shall be 
consistent with relevant national laws and international agreements. Article 12.3 (g) states 
that PGRFA accessed under the Multilateral  System and conserved shall  continue to be 
made available to the Multilateral System by the recipient. Thus, while this provision does not 
require  that  materials  be  conserved,  it  does mandate  that  materials  that  have been 
conserved continue to be made available. This provision is also part of the newly adopted 
SMTA (Article  6.3).  Finally,  Article 12.6 states that  in the event  of  emergency disasters, 
contracting  parties  agree  to  provide facilitated access  to  PGRFA needed to  re-establish 
(adversely impacted) agricultural systems. The recipients of materials in these cases need 
not be contracting parties.95 

93 Bracketed text added by authors. 
94 Correa (2006), p. 148.
95 Moore & Tymowski (2005), p. 101.
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6.1.3 Article 13 – Benefit-sharing under the Multilateral System

Article 13 addresses the fair and equitable sharing of benefits arising out of the utilisation of 
PGRFA from the Multilateral System, one of the stated objectives of the treaty. Article 13.1 
recognises that facilitated access to PGRFA from the Multilateral System is itself a major 
benefit, and states that benefits accruing therefrom shall be shared fairly and equitably. 

Article  13.2  specifies  that  such  benefit  sharing  shall  occur  through  the  exchange  of 
information, access to and transfer of technology, capacity building, and under the sharing of 
benefits arising from commercialisation. This benefit sharing is to occur under the guidance 
of the Governing Body.

With regard to access to and transfer of technologies, Article 13.2 (b) (i)  first states that 
contracting parties shall  provide or  facilitate access to technologies for  the conservation, 
characterisation, evaluation and use of PGRFA that are part of the Multilateral System, and 
second  recognises  that  some (embedded)  technologies  can  only  be transferred  through 
genetic material itself. Importantly, subparagraph (iii) states that such technology transfers, 
when to least developed countries, developing countries and countries with economies in 
transition,  shall  be  provided and/or  facilitated under  “fair  and most  favourable terms”,  in 
particular for conservation technologies and technologies for the benefit of farmers. When 
mutually  agreed,  these  technology  transfers  may  also  occur  under  concessional  and 
preferential terms.

With regard to capacity building (Article 13.2 (c)), the treaty specifies that contracting parties 
shall give priority to:

• establishing and/or strengthening programmes for scientific and technical education and 
training in conservation and sustainable use of PGRFA; 

• developing and strengthening facilities for conservation and sustainable use of PGRFA, 
particularly in developing countries and countries with economies in transition; and 

• carrying out scientific research, again preferably in developing countries and countries 
with economies in transition. 

Article  13.2  (d)  (ii)  states  that  the  SMTA  shall  include  a  clause  that  a  recipient  who 
commercialises a product that incorporates material accessed from the Multilateral System 
and who restricts the availability of that product for further research and breeding has to pay 
an  equitable  share  of  the  benefits  from commercialisation  into  the  financial  mechanism 
referred to in Article 19.3 (f). This provision is ambiguous in several respects. First, the treaty 
does not specify what activities “restrict the availability“ of a product. Second, it does not 
make clear what constitutes “commercialisation“. Third, it does not clarify the meaning of the 
term “incorporates“. The SMTA only partially remedies these ambiguities. Article 6.7 of the 
SMTA reads:  “In  the  case that  a  Recipient commercializes  a Product that  is  a  Plant 
Genetic Resource for Food and Agriculture and that incorporates Material as referred to 
in Article 3 of this Agreement [i. e., a PGRFA covered by the Multilateral System] and where 
such  Product is  not  available  without  restriction to  others  for  further  research  and 
breeding, the  Recipient  shall pay a fixed percentage of the  Sales of the commercialized 
Product into  the  mechanism  established  by  the  Governing  Body  for  this  purpose,  in 
accordance with Annex 2 to this Agreement.“96 The terms printed in bold letters here and in 
the  original  SMTA  as  well  are  defined  in  Article  2  of  the  SMTA.  Accordingly,  “to 
96 Bracketed text added by authors. 
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commercialize“ means to sell a product or products for monetary consideration on the open 
market. A “product”, in turn, means a PGRFA that incorporates the material received from 
Multilateral  System  or  any  of  its  genetic  parts  or  components  that  are  ready  for 
commercialisation,  excluding  commodities  and  other  products  used  for  food,  feed  and 
processing. The parties thus chose to adopt a rather narrow definition of “products“ for which 
benefit-sharing  payments  are  due.  Essentially  propagation  material  is  covered  by  that 
definition, while many other PGRFA that are consumed directly by animals or human beings 
are not covered, so that benefits arising from their sale will not have to be shared.97

Finally,  a  product  is  “available  without  restriction“  when  it  is  available  for  research  and 
breeding without any legal or contractual obligations or technological restrictions that would 
preclude using it in the manner specified in the ITPGRFA. As will be explained more in detail 
in section 9.1, the ensemble of provisions very likely implies that the sale of a product that in 
one way or the other “incorporates“ material obtained from the Multilateral System and has a 
patent  on  it  will  trigger  the  compulsory  payment  of  monetary  benefits  to  the  ITPGRFA 
system. The sale of a plant variety that in some way “incorporates“ material obtained from 
the Multilateral  System and has a plant breeders’ rights (PBR) on it  will  not trigger such 
mandatory payments. The reason for this is that a PBR normally does not give the holder the 
right to bar others from using the protected variety for research and breeding activities.98 

Moreover,  the term “technological restrictions“ implies that restricting the use of a certain 
PGRFA, for  example,  by so  called genetic  use restriction technologies (GURT) will  also 
result in a benefit-sharing obligation. 

Article  13.2  (d)  (ii)  of  the  ITPGRFA  also  states  that  where  a  commercialised  product 
continues to be available without restriction to others for research and breeding the recipient 
of a PGRFA from the Multilateral System shall be “encouraged“ to make a payment to the 
ITPGRFA system. This clause has also been made part of the SMTA in Article 6.8. 

Article 13.2 (d) (ii) of the ITPGRFA further stipulates that the Governing Body shall determine 
and later review the level, form and manner of the payment. This subparagraph is critical to 
the functioning of benefit sharing under the Multilateral System. Fortunately, the SMTA has 
brought  some  clarity  about  the  level  and  form  of  payments  to  be  made.  According  to 
Appendix 2 of the SMTA, which sets forth the default option for payments in the framework of 
benefit-sharing, recipients shall regularly pay a sum corresponding to 1.1% of the sales of a 
product,  i.e.  a  PGRFA that  incorporates  material  obtained  from the  Multilateral  System, 
minus  30  %  of  that  sum.  The  SMTA  also  contains  exceptions  for  some  categories  of 
products for which payments do not have to be made. 

Article 13.3 states that benefits shared should flow primarily to farmers in all countries, but 
especially in developing countries and countries with economies in transition, who conserve 
and sustainably use PGRFA.

6.1.4 Legal relations within the Multilateral System 

What  is  remarkable  about  the  ITPGRFA is  the  rather  complex  web of  legal  relations  it 
creates as part of the Multilateral System. 

International treaties normally stipulate rights and obligations for states, not for individual or 
private legal entities. The ITPGRFA, however, goes much beyond this and comprises a type 

97 See for a description of the negotiation IISD (2006) and ICTSD (2006). 
98 See for example Article 15 UPOV.
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of private international law, which specifies which rights and obligations for individuals and 
private or public legal entities contracting parties have to set forth. The ITPGRFA itself lays 
out  these rights  and obligations,  concerning mainly  access and benefit-sharing,  but  it  is 
ultimately only through the SMTA that they become binding upon private parties. The SMTA 
is,  in  turn,  a  private  contract.  In  contrast  to  the  regular  freedom  of  contract  approach 
prevailing in private law, parties are obliged to sign this contract  if  they wish to transfer 
PGRFA from the Multilateral System. The effect of such a standardised procedure is, on the 
one hand, to make matters easier for recipients of PGRFA, but, on the other hand, to also 
level the playing field for negotiations between providers and recipients of PGRFA, which are 
otherwise often characterised by inequalities in negotiating power and leverage among the 
parties involved. This is, in principle, beneficial for developing countries, individuals or legal 
entities from those countries, which are often the weaker party in terms of know-how and 
power in negotiations as compared to multinational seed companies.99 

It is also important to acknowledge that the ITPGRFA stipulates obligations both for providers 
and recipients of PGRFA from the Multilateral System. It is not only the recipients that are 
bound by its rules. This is also clearly reflected in the newly adopted SMTA, which contains a 
section on “Rights and Obligations of the Provider“ and on “Rights and Obligations of the 
Recipient“ respectively. The main obligation for providers is to grant access to PGRFA in line 
with pertinent rules. The main obligations for recipients are, as stated above already, to use 
the PGRFA obtained from the Multilateral System only for certain purposes and not to claim 
IPR on them or any of  their  parts and components “in the form received”,  and to share 
benefits in the event of the commercialisation of a PGRFA. 

Next to providers and recipients of PGRFA, the ITPGRFA also envisions a role for its treaty 
bodies in the context of implementing the ABS provisions. Thus, one more peculiar feature of 
the ITPGRFA is the position of the Governing Body of the ITPGRFA as a fiduciary for the 
payments made in fulfilment of the benefit-sharing obligations under the ITPGRFA.100 The 
Governing Body, which is composed of all contracting parties, is entrusted in Article 13.4 of 
the ITPGRFA with developing a funding strategy, of which according to Article 18.4 (e) the 
use of the monetary benefit-sharing contributions is also part. During the first session of the 
Governing Body in June 2006, it was decided that mandatory and voluntary contributions 
under  Article  13.2 (d)  of  the ITPGRFA,  i.e.,  payments  made in  fulfilment  of  the  benefit-
sharing obligations of the treaty, are to be placed in a so-called benefit-sharing fund.101 This 
fund is placed under the “direct control“ of the Governing Body who decides the allocation of 
money from this fund.102 While the monetary benefit-sharing contributions made under the 
Multilateral System are thus administered by the Governing Body, they are not ultimately 
destined for the ITPGRFA, but rather a compensation and reward for farmers and breeders 
that were the original developers of the PGRFA in the Multilateral System (see Article 13.3 of 
the ITPGRFA). Thus, while the Governing Body administers those funds, it is not ultimately 
free to do with them whatever it deems appropriate, but is bound by the provision of the 
treaty that stipulates that the funds should, at least predominantly, be passed on to farmers, 
particularly in developing countries. 
99 See for this aspect Lightbourne (2005), p. 22, with further references. 
100 Another description which has been used for the position of the Governing Body is a comparison to 
copyright collecting societies that collect levies on public radio broadcasts, photocopy machines and 
the like, see Lightbourne (2006), p. 141.
101 See Annex E of the report of the meeting, online at ftp://ftp.fao.org/ag/cgrfa/gb1/gb1repe.pdf.
102 See Annex F, paras. 6 and 7 of the report of the meeting, online at 
ftp://ftp.fao.org/ag/cgrfa/gb1/gb1repe.pdf.
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In sum, the ITPGRFA contains and regulates a sophisticated architecture of legal relations of 
both private and public actors, located both in developed and developing countries and at the 
international level. 

6.2 The position of developing countries in the ITPGRFA Multilateral System

Looking at the position of developing countries and actors from those countries within this 
system,  the  first  point  to  note  is  the widely  acknowledged fact  that  historically  and also 
presently developing countries tend to be rather on the provider side with regard to plant 
genetic resources, while developed country tend to be rather on the receiving end. This is 
due to the fact that  in situ  agricultural biodiversity tends to be much higher in developing 
countries,  and relevant  centres  of  origin are  situated in  such countries  (e.g.,  Mexico for 
corn).103 In  contrast,  commercial  breeders  and  biotech  firms  are  predominantly  from 
developed  countries.104 The result  of  this  is  that,  frequently,  in  international  negotiations 
about PGR a polarisation occurs between developing and developed countries'.105 

It should, however, also be noted that while this statement is true at the general level, there 
were in the past, and continue to be also at present, instances where the role distribution is 
the reverse. For example, the main ingredient of Aspirin, which is today used all over the 
world as an important medicinal drug, is contained in a plant endemic to Europe and has 
been known for a long period of time as a medicinal plant.106 This is clearly a case of a plant 
genetic resource from a developed country having being exploited by a developer from such 
a country, but being used globally today. Thus, not all plant genetic resources (PGR) that are 
made use of commercially are from developing countries. Moreover, the developed world 
holds a larger percentage of PGR ex situ.107 While the original developers of such resources 
may  have  been  farmers  from  developing  countries  whose  achievements  were  later 
incorporated  into  ex  situ  repositories  by  developed  countries  scientists,  this  makes  the 
dividing  line  between  developing  countries  as  providers  and  developed  countries  as 
receivers  even  fuzzier.  Moreover,  there  is  also  a  demand  in  developing  countries  for 
receiving PGRFA. For example, the CGIAR centres between 1992 and 1994 gave almost 
one  third  of  the  overall  number  of  samples  distributed  to  national  research  centres  to 
developing countries. Another 50% was distributed to other CGIAR centres, which, in turn, 
are also partially situated in developing countries.108 Some of the experts interviewed also 
pointed to developing countries' need for an inflow of germplasm.109 Finally, some developing 
countries like India are also in the process of building a certain infrastructure in biotechnology 
research and are thus likely to also become demandeurs of PGRFA in the long term.110

Let us finally take a brief look at what providers (read: mainly (in) developing countries) and 
recipients  of  PGRFA (read:  mainly  (in)  developed  countries)  are  likely  to  gain  from the 
Multilateral  System.  Some  observers  have  warned  not  to  overestimate  the  amount  of 
tangible, and particularly monetary, benefits that providers of PGRFA may expect to gain 

103 See Adi (2006), p. 95 et seq. 
104 See for some figures Adi (2006), p. 99 et seq. 
105 See Adi (2006), p. 94.
106 See Krüger (2000). 
107 See Adi (2006), p. 96 et seq.
108 See Fowler et al. (2004), p. 648.
109 See the comments by Dr. Ravi, Annex. II.
110 On the Indian biotechnology sector see Dutfield (2004), p. 174-179.
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from the Multilateral System.111 Some of the experts interviewed in the course of this study 
also  underlined  that  it  was  still  too  early  to  assess  the  benefits  of  the  ITPGRFA.112 

Nonetheless,  the  Multilateral  System of  the  ITPGRFA is  the  most  efficient  and  feasible 
mechanism for sharing the benefits arising from the use of PGRFA in existence as of today. 
What is equally important is that it creates a mechanism which at least attempts to prevent 
further privatization of PGRFA through IPR. Thus, even though providers are not likely to 
earn huge sums, they are very likely to obtain at least something in both monetary and non-
monetary benefits, and they are not likely to lose much. Equally, from the angle of recipients 
of PGRFA, the Multilateral System is clearly useful, because it creates a transparent and 
rather easy way of obtaining access to PGRFA for purposes of research and breeding. Thus, 
it significantly lowers transaction costs.113 

7 Adjudication

In every legal framework, compliance and dispute settlement mechanisms are an important 
aspect, because their existence and quality is likely to determine the proper application and 
thus the effectiveness of the legal framework.

Compliance  mechanisms  are  not  adversarial.  Compliance  regimes  recognise  that  non-
compliance with a treaty can be due to the lack of expertise rather than bad will.  In this 
sense,  it  is  particularly  important  with  regard  to  developing  countries.  They  have  been 
developed to promote treaty compliance as a general treaty interest rather than to remedy 
the detrimental effects that non-compliance of one party has on another. They take place in 
an international framework.

Dispute settlement, on the contrary, is adversarial in nature. It may take the form of amicable 
dispute  settlement/negotiation,  mediation,  or  arbitration.  Different  from  negotiation  and 
mediation, arbitration constitutes a generally final and binding form of dispute settlement. 
Arbitration can be practised within a national or international framework, and is especially 
popular in the international commercial world. National arbitration should be distinguished 
from international arbitration. International arbitration can generally grant neutrality and thus 
appears to be attractive in international trade disputes. One can also differentiate between 
administered  and  unadministered  arbitration.  Administered  arbitration  provides  an 
institutional infrastructure, whereas unadministered systems refer only to a series of rules for 
the  procedures.  Administered  arbitration  services  are  provided  e.g.  by  the  International 
Chamber  of  Commerce  (ICC),  the  Arbitration  Institute  of  the  Stockholm  Chamber  of 
Commerce  (SCC  Institute),  the  London  Court  of  International  Arbitration  (LCIA),  the 
American  Arbitration  Association  (AAA)  and  others.  These  bodies  provide  arbitration 
according  to  their  rules  and  offer  institutional  supervision  of  the  arbitral  proceedings, 
including such services as the appointment and operation of panels or expert arbitrators and 
the dissemination of arbitral awards. Unadministered arbitration is typified e.g. by the United 
Nations Commission on International Trade Law (UNCITRAL), which created the UNCITRAL 
Arbitration  Rules  (UAR)  of  1976.  In  1980  they  were  supplemented  by  the  UNCITRAL 

111 Lettington (2003), p. 70, 71, pointing to the lower profits in commercial breeding in general, 
especially as compared to the pharmaceutical industry. 
112 See for example the answers of Mr. Abouame, Annex II, and the comments of the CIEL, 
responding to the first question, Annex III. 
113 Esquinas-Alcázar (2004), p. 4.
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Conciliation Rules (UCR)114 and the Notes on Organizing Arbitral Proceedings of 1996. The 
UNCITRAL Rules are “stand alone” arbitration rules.

The ITPGRFA and related provisions provide for both compliance and dispute settlement 
mechanisms. Whether compliance and/or dispute settlement mechanisms apply depends on 
the kind of provisions that are allegedly violated. We can, thus, distinguish those provisions 
which deal with the abidance by the provisions of the ITPGRFA (Articles 21 and 22, and 
annex II ITPGRFA), those provisions which concern disputes over obligations contained in 
an  MTA  (Article  12.5  ITPGRFA,  Article  8.4  SMTA),  and  finally  those  provisions  which 
concern the fulfilment of the obligations under an agreement between the Governing Body of 
the ITPGRFA and international agricultural research centres or other relevant international 
institutions (Article 15.1 ITPGRFA, Article 7 model agreement).

It should be noted that the framework for compliance and dispute settlement continues to be 
developed, and some issues remain unresolved at present. Additional details are contained 
in the FAO-background papers on international arbitration by Moore115 and on compliance by 
Goote & Lefeber.116 

7.1 Adjudication of the provisions of the ITPGRFA

The  ITPGRFA  provides  for  both  compliance  and  dispute  settlement  procedures  for  the 
adjudication of its provisions. The provisions of the ITPGRFA are binding upon its parties. 
These can be those states and organisations referred to in Article 25 of the treaty. Their 
abidance by the provisions of the treaty is subject to a compliance mechanism and -to the 
extent determined by the parties - to dispute settlement mechanisms. The ITPGRFA also 
contains provisions addressed to international  organisations or  their  organs who are not 
parties to the treaty. Their abidance by the provisions of the treaty does not appear to be the 
subject matter of compliance and dispute settlement.

7.1.1 Compliance

According  to  Article  21  of  the  ITPGRFA,  the  Governing  Body  shall  at  its  first  meeting 
consider and approve cooperative and effective procedures and operative mechanisms to 
promote compliance with the treaty provisions and to address issues of non-compliance, 
including measures like monitoring and legal assistance. At its first meeting in June 2006, the 
Governing  Body  established  a  compliance  committee,  which  shall  commence  its  work 
pending  the  adoption  of  compliance  procedures  and  operational  mechanisms.  This  is, 
however,  only  foreseen for  the  Governing Body’s  second session.  In  the  meantime,  the 
Governing Body itself shall consider a matter raised by a party with regard to its compliance 
with the treaty.117

According  to  Article  21  of  the  ITPGRFA,  the  cornerstones  of  an  ITPGRFA-specific 
compliance  framework  are  the  following:  Participation  in  compliance  procedures  and 

114 Resolution 35/52 Conciliation Rules of the United Nations Commission on International Trade Law 
of 4 December 1980.
115 Moore (without indicaton of year). 
116 Goote & Lefeber (2004). 
117 Resolution 3/2006, Report of the first session of the Governing Gody of the International Treaty on 
Plant  Genetic  Resources  for  Food  and  Agiculture,  page  8,  available  online  at 
ftp://ftp.fao.org/ag/cgrfa/gb1/gb1repe.pdf.
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mechanisms is – arguably118 – obligatory for all Contracting Parties to the ITPGRFA. Article 
21  lays  down ”promotion  of  compliance”  and  ”addressing  issues  of  non-compliance”  as 
objectives of the compliance procedures and mechanisms. They shall, inter alia, be achieved 
through  ”monitoring”.  Responses  to  compliance  difficulties  shall  be  ”effective”  and  may 
include the provision of ”advice or assistance including legal advice or legal assistance”. 
Article  21  requires  that  the  nature  of  the  compliance  procedures  and  mechanisms  be 
”cooperative” as opposed to adversarial. By referring to ”operational” mechanisms, Article 21 
suggests the possibility of setting up an institutional structure, although it is not limited to this. 
This approach was chosen by the Governing Body at its first meeting.

The further details on compliance procedures and mechanisms will be decided upon by the 
Governing Body when setting up the compliance mechanisms and procedures. It will do so 
on the basis of the draft procedures and operation mechanisms to promote compliance and 
address  issues  of  non-compliance  (the  draft)119 and  submissions  made  by  parties  and 
observers. Some of the issues, which still have to be resolved, as designated in the draft and 
the submission, are outlined below.

The question of which responses to non-compliance, other than those mentioned in Article 
21,  should be provided for  is  still  open.  Discussed are non-binding facilitative measures 
(such as assistance with the development of a compliance action plan) as well as binding 
enforcement measures.120 Enforcement measures might include the publication of a case of 
non-compliance, the issuance of a caution, or the suspension of rights and privileges of a 
Contracting  Party.  The  draft  provides  that  binding  decisions  may  only  be  taken  by  the 
Governing Body on a recommendation of the compliance committee as opposed to by the 
Committee itself.121 The frequency of meetings of the compliance committee, its size and 
independence are further open questions. As to the triggers of compliance procedures, the 
draft mentions a self-trigger, i.e. a country which does not feel in a position to implement the 
treaty can indicate this to  the compliance committee in  order  to receive assistance.  Still 
controversial is a Party-to-Party trigger and a trigger by the Governing Body.

7.1.2 Dispute Settlement

Article  22 of  the  ITPGRFA,  which  deals  with  the  settlement  of  disputes,  is  decisive  for 
arbitration  between  Contracting  Parties  to  the  ITPGRFA.  It  offers  different  options  for 
settlement  in  ”the  event  of  a  dispute  between  Contracting  Parties  concerning  the 
interpretation or application of this Treaty”. The third paragraph states that any party ”may 
declare [...] that for a dispute [...] it accepts one or both of the following means of dispute 
settlement as compulsory: (a) Arbitration in accordance with [...] Annex II to this Treaty; (b) 
Submission  of  the  dispute  to  the  International  Court  of  Justice.”  These  possibilities 
essentially  conform with Article  33 of  the United Nations Charter,  which enumerates the 
various dispute settlement mechanisms available to States, and are almost identical to the 
procedures set out in Article 27 of the CBD.

118 This interpretation of Article 21 of the ITPGRFA seems to be contested by some countries in their 
submission to the Secretariat,  which support  voluntary compliance procedures.  It  is  supported by 
Goote & Lefeber (2004), section 2 § 5 and section 4 § 1.
119 Report of the first session of the Governing Body of the International Treaty on Plant Genetic 
Resources in Food and Agiculture, Appendix I, available online at 
ftp://ftp.fao.org/ag/cgrfa/gb1/gb1repe.pdf.
120 Section VII of the draft.
121 Section VII paragraph 2 of the draft.
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Article  22 of  the  treaty  states  that  arbitration  may  be  one  method  of  dispute  resolution 
regarding the interpretation or application of the treaty after diplomatic methods of dispute 
settling have failed – if the Contracting Parties agree on it.122 The treaty clarifies that Parties 
should first aim at reaching an amicable solution via e.g. negotiation and mediation. Part 1 of 
Annex II of the treaty specifies the arbitration procedures to be applied. According to these 
rules, first, the Secretary has to be notified and after this the arbitral tribunal is established. 
The  tribunal  renders  its  decisions  in  accordance  with  the  treaty  and  international  law, 
determines  its  rules  of  procedure,  and  recommends  interim  measures  of  protection.  Its 
decision is confidential and final.

As for the procedures before the ICJ, the rules in the Statute of the International Court of 
Justice must be observed.123 

If Contracting Parties have not accepted the ICJ Statute or any other procedure, they cannot 
submit the dispute to the ICJ, but can only resort to conciliation in accordance with Part 2 of 
Annex II unless the Parties otherwise agree.124

7.2 Adjudication of MTAs

Adjudication of MTAs is governed by Article 12.5 of the ITPGRFA and Article 8.4 of the 
SMTA, which provide for the applicability of dispute settlement mechanisms. Articles 21 and 
22 of the ITPGRFA, on the other hand, are not relevant in this context. This is supported by a 
quote  in  the  Report  of  the  Expert  Group  on  the  SMTA  stating  that  “[a]  dispute 
resolution/arbitration mechanism should be included in the MTA”. This would be separate 
and different from Article 21, Compliance, and Article 22, Settlement of Disputes, which refer 
to relations between Contracting Parties to the Treaty [...]. Article 21 and 22 relate to dispute 
settlement within the Treaty and are not relevant here.”125 This opinion is supported by the 
Secretariat.126 An extension of the ITPGRFA compliance mechanism to the adjudication of 
MTAs by a decision of the Governing Body had been promulgated by Switzerland without 
success.

The situation is somewhat unclear with regard to the question of the applicability of national 
and/or  international  dispute settlement regimes.  Article  8.4 of  the SMTA adopted by the 
Governing Body provides for international dispute settlement. It shall take place via amicable 
dispute settlement, failing this via mediation, failing this via arbitration under the arbitration 
rules of an international body agreed by the parties, failing this under the Rules of Arbitration 
of the International Chamber of Commerce. Article 12.5 of the ITPGRFA, on the other hand, 
provides  that  “Contracting  Parties  shall  ensure  that  an  opportunity  to  seek  recourse  is 
available, consistent with applicable jurisdictional requirements, under their legal systems, 
Prima facie  the Governing Body's  decision  on the  SMTA,  thus,  seems to contradict  the 
ITPGRFA, as the former seemingly prescribes that MTA-related disputes be settled under 
national law before national courts, while the latter seemingly rules this out by referring to 

122 For some details on the dispute settlement: Moore & Tymowski (2005), p. 157 et seq.
123 For some details on the dispute settlement: Moore & Tymowski (2005), p. 157 et seq.
124 Article 22 .4 ITPGRFA. For more details on the conciliation: Moore & Tymowski (2005), p. 159.
125 Report on the Outcome of the Expert Group on the Terms of the Standard Material Transfer 
Agreement, FAO Doc CGRFA/IC/MTA-1/04/Rep, p. 15.
126 Explanatory Notes on the First Draft of the Standard Material Transfer Agreement prepared by the 
Secretariat, FAO Doc CGRFA/IC/CG-CMTA-1/05/2 Add.1, p. 10. Some confusion on this issue was 
created by the Expert Group stating in their report, that Article 21 and 22 should be taken into account 
when establishing the dispute settlement procedures of the SMTA.
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international  dispute settlement mechanisms only.  According to the Legal  Advisor to  the 
Expert Group on the Terms of the Standard Material Transfer Agreement (”Expert Group”), it 
is, however, ”up to the Contracting Parties to decide the opportunities for recourse to be 
made available, including both resort to national courts and arbitration”. For the Contracting 
Parties, in the exercise of their sovereign rights to provide for binding international arbitration, 
would not, in the Legal Advisor’s opinion, be contrary to the provisions of the Article 12.5 
ITPGRFA. In any case, it  would still  be open to parties to the MTA to have recourse to 
national courts to enforce international arbitral decisions, should this prove necessary.”127

According to Article 8.1 and 8.2 of the SMTA, dispute settlement procedures may be initiated 
not only by the parties to an MTA, i.e. the provider and recipient of PGRFA, but also “by an 
entity  designated  by  the  Governing  Body  on  behalf  of  the  Governing  Body  and  the 
Multilateral System.” While this entity has not yet been designated, the paragraph clearly 
implies that the Governing Body and the Multilateral System together are eligible to initiate 
dispute settlement procedures to enforce rights and obligations of the provider and recipient 
of the MTA. The fact that a non-party to an MTA can initiate proceedings for the enforcement 
of  rights  and  obligations  arising  under  the  MTA  for  the  parties  of  that  MTA  seems  to 
contradict the wording of Article 12.5 of the treaty, which states ”that obligations arising under 
such  MTAs  rest  exclusively  with  the  parties  to  those  MTAs”.  For  this  reason,  during 
negotiations, it was proposed to formally recognise the Multilateral System as a party to the 
SMTA, or to define the provider of the PGRFA as an agent for the Multilateral System.128 

These constructions were not taken up. Instead, the SMTA foresees that the parties to an 
MTA agree to confer  upon the Governing Body and the Multilateral  System the right  to 
initiate proceedings for the enforcement of their obligations. This seems to be in line with 
Article 12.5 of the treaty for two reasons: First, the parties to an MTA do not have any right to 
demand that a third party enforces their obligations under the MTA; rather, it is the discretion 
of the third party to initiate proceedings or not. Thus it is still the parties that are responsible 
for the enforcement of their rights contained in the MTA. Second, the possibility of the third 
party to initiate proceedings depends on a mandate by the parties to the MTA. By using the 
SMTA the parties of the contract permit the entity acting on behalf of the Governing Body 
and the Multilateral System to initiate dispute settlement proceedings on their behalf. The 
fact  that  the Governing Body and Multilateral  System can initiate  proceedings  seems to 
confer legal personality on these two entities acting together.

The dispute  settlement  procedure  agreed  upon could  -  as  opposed to  non-administered 
international arbitration, national arbitration, or pleadings before national courts129 - provide 
for  a  consistent  interpretation  of  the  provisions  of  the  SMTA,  despite  the  more  than 60 
Parties to the ITPGRFA, should parties to a dispute choose to use the default  option of 
letting their disputes be resolved by the International Chamber of Commerce. A consistent 
interpretation of  the SMTA would likely  help  the Governing Body to  develop a coherent 
practice with respect to the implementation of the SMTA.

In addition, arbitration offers the advantage of high flexibility with regard to procedures (e.g. 
venue, language, timetable) and to the choice of arbitrators. The possibility of choosing the 
arbitrators  is  of  special  interest,  as  experts  can  be  asked  to  join.  This  is  of  particular 
127 Report on the Outcome of the Expert Group on the Terms of the Standard Material Transfer 
Agreement, FAO Doc CGRFA/IC/MTA-1/04/Rep, p. 21.
128 Moore (without indication of year), p. 12.
129  Moore (without indication of year), p. 3; see also: Report on the Outcome of the Expert Group on 
the Terms of the Standard Material Transfer Agreement, FAO Doc CGRFA/IC/MTA-1/04/Rep, p. 21.
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relevance in matters of high complexity.  International  arbitration is notable in that  it  may 
ensure  the  neutral  adjudication  of  disputes  in  which  Parties  from different  countries  are 
involved.

Unlike  many national  jurisdictional  systems,  an arbitration system can grant  privacy  and 
confidentiality. Furthermore, it is usually without appeal and can therefore serve as a quick 
form for dispute settlement. 

A  crucial  disadvantage of  arbitration  may be seen in  the  potential  difficulty  of  enforcing 
arbitral  awards.130 The enforceability  of  a  judgement of a national  court  usually does not 
constitute a legal problem, provided that the judgement is final. Arbitral awards, on the other 
hand, are not automatically enforceable. If a party fails to comply with the award, recourse to 
national courts will  be necessary.  In this context,  however,  international agreements and 
conventions should be kept in mind. The so called New York Convention of  1958,131 for 
example, offers an international framework for the enforcement of arbitral awards. According 
to Article 3 of the Convention, ”[e]ach Contracting State shall recognise arbitral awards as 
binding and enforce them in accordance with the rules of procedure of the territory where the 
award is relied upon”, under the conditions laid down in the following articles. There shall not 
be  imposed  substantially  more  onerous  conditions  or  higher  fees  or  charges  on  the 
recognition  or  enforcement  of  arbitral  awards  to  which  this  Convention  applies  than are 
imposed on the recognition or enforcement of domestic arbitral awards.” 

7.3 Adjudication of agreements between the governing body of the ITPGRFA 
and the IARCs and other relevant international institutions 

According to Article 15.1 ITPGRFA, the Contracting Parties call upon the the IARCs to sign 
agreements with the Governing Body with regard to ex situ collections. At its first session in 
June 2006, the Governing Body adopted a model agreement. According to Article 7 of the 
model  agreement,  the  settlement  of  disputes  concerning  the  implementation  of  the 
agreement shall take place in a similar by negotiations between the parties, failing this by 
arbitration in accordance with the procedures set out in Part I of Annex II of the Treaty.  

7.4 Developing country perspective

From the perspective of developing countries, the solution that has so far been negotiated 
may be considered a positive step from the perspective of developing countries. The fact that 
a compliance mechanism exists may be particularly beneficial for developing countries in the 
sense that it  can be used to acquire support  the implementation of the provisions of the 
ITPGRFA.  In  addition,  the  solution  relieves  developing countries,  to  an extent,  from the 
130 An award is drafted upon the decision of the arbitrator(s). The arbitrator(s) will decide based upon 
what he/they learned from the parties and upon the application of the applicable law, which may have 
been researched by the parties or by the arbitrator(s). Those decisions, together with the reasons for 
them are set out in the Award. The Award may be declaratory, but is more commonly mandatory, on 
which the respective party has e.g. to pay money in respect of the substantive issues decided and/or 
in respect of the costs of the arbitration process. What is considered an arbitral award can be defined 
by law. For example, according to the United Nations Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards the term "arbitral awards" shall include not only awards made by arbitrators 
appointed for each case but also those made by permanent arbitral bodies to which the parties have 
submitted.
131 UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958), 
http://www.dis-arb.de/materialien/konvention58-e.html.
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burden of having to create their own national system for the settlement of disputes on MTAs. 
Still, it is difficult to judge whether arbitration is generally more or less costly than national 
court  proceedings,  as  this  depends, inter  alia, on  the  specific  action,  the  national 
jurisdictional system in place and the amount in dispute.  The fact that the Governing Body 
and Multilateral System can initiate proceedings is an advantage for that party to an MTA, 
which may not otherwise have been in a position to initiate proceedings because of a lack of 
financial and technical resources.

8 Financing of tasks assigned to Governing Body

An important aspect of how well the ITPGRFA will function is how much financial resources 
its bodies will have at their disposition. In its first session in June 2006, the Governing Body 
was, among many other tasks, to adopt a comprehensive funding strategy for the IT and for 
its own workings. 

Appendix E of the report of the Governing Body meeting states that the funding structure will 
be as follows:

1. The Core Administrative Budget, relating to the amount provided by FAO, the ”voluntary 
contributions of Contracting Parties […] and the voluntary contributions of States that are not 
Contracting Parties, of inter-governmental organizations, of non-governmental organizations 
and other entities, […] and miscellaneous income, including interest […]”.132 

2. The Special Fund, relating to ”additional voluntary contributions by Contracting Parties, 
and voluntary contributions by States that are not Contracting Parties, by inter-governmental 
organizations, by non-governmental organizations and other entities.”133 These are to be used 
to support the participation of contracting party representatives of developing countries and 
countries with economies in transition and funds that were pledged by donors and bound to 
fulfil certain specified tasks.

3. Contributions relating to 13.2(d) that are to be used for the benefit sharing fund. 

However,  the  receipt  of  funds  is  still  scarce.  The  Governing  Body  acknowledged  the 
contribution of the FAO of USD 1,124,000 for the biennium 2006/2007, but remarked at the 
same time that these resources were not sufficient134 to cover the core administrative budget 
of the treaty for this time period. It therefore called for additional contributions.135 In addition, 
the funding strategy laid out in Annex F is still  not fully elaborated. It  stipulates that only 
benefit-sharing  contributions  related  to  Article  13.2  (d)  (ii)  of  the  treaty,  voluntary 
contributions (including relating to Article 13), and resources provided through FAO’s regular 
program are under the direct  control  of  the Governing Body.136 Other financial  resources 
enumerated in Annex F are financial resources provided bilaterally or through multilateral 
mechanisms for purpose of the treaty. Such other resources are not under the direct control 
of the Governing Body, however. 

132 IT/GB-1/06/Report, Appendix E, Rule III.
133 Ibid.
134 There will be a budget deficit for the core administrative budget of 1,730,988 USD for the biennium. 
135 IT/GB-1/06/Report, Resolution 4/2006, Paragraph 51 (c-f).
136 IT/GB-1/06/Report, Appendix F, Article II, paragraph 2.1 and Article IV, paragraph 6 and Article V, 
paragraph 11.
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9 The  relationship  of  the  ITPGRFA  with  other  international 
agreements

It has been outlined so far why and how the ITPGRFA came into existence and what its main 
provisions and mechanisms are. However, how effectively the treaty will  be implemented 
depends not only on how much countries are willing to do, but is also influenced by the 
relationship of the ITPGRFA with other international agreements. This is the issue which this 
section is dedicated to. The first part discusses the relationship between the ITPGRFA and 
two multilateral IPR treaties, TRIPS and UPOV, the second part discusses the CBD and its 
relationship with the ITPGRFA.

9.1 The ITPGRFA and its relation with multilateral IPR treaties

TRIPS, UPOV and the ITPGRFA are the most important parts of the current complex of 
legally binding agreements that regulate IPR over plant genetic resources. Wherever there 
are several legally binding international agreements dealing with similar matters, conflicts 
between them may arise. When the agreements do not purport to regulate the same subject 
matter or when one treaty contains a norm on a certain issue while the other does not, there 
is no conflict. Otherwise, conflicts are conceivable at different levels.137 Firstly, norm collisions 
may occur. A norm collision in the narrow sense exists where one legal norm prohibits what 
a second one prescribes. Moreover,  a situation may arise in which one legal agreement 
allows what a second one prohibits. Even if this does not create an outright conflict because 
a  country  party  to  both  agreements in  such a situation  is  not  legally  bound to  take the 
prohibited action, it will still lead to the nullification of the effect of one of these agreements. 
Thus, it is justified to talk of a conflict in this situation as well.138 Secondly, conflicts between 
different  agreements  may  occur  at  the  programme level,  i.e.  the  level  of  objectives  or 
underlying regulatory strategies.139 While legal conflicts may be solved through interpretative 
means,  it  has  been observed that  programme level  conflicts  have to  be solved through 
political decisions.140 

The possibility of conflicts between the ITPGRFA on the one hand and UPOV and TRIPS on 
the other arises from the fact that they deal with similar subject matter, but do not necessarily 
pursue identical goals. TRIPS and UPOV are based on the idea that IPR are necessary to 
generate adequate incentives for  investment in  research and development in  agricultural 
biotechnology, predominantly plant breeding. This is contrasted by the ITPGRFA, which aims 
to channel a part of the commercial benefits generated by products that make use of genetic 
resources to those who have contributed to the conservation and development of genetic 
resources and seek to keep a system of open access to PGRFA. 

In the following section, we will discuss the relationship between the treaty on the one hand 
and the UPOV and the TRIPS agreement on the other, with a view to potential conflicts. 

9.1.1 General rules on norm collision in international treaty law

Before  embarking  on  an  investigation  of  potentially  conflicting  substantive  norms  of  the 
different agreements, however, it is pertinent to note that conflicts between different treaties, 
137 See Neumann (2002), p. 59-65. 
138 See for this issue Neumann (2002), p. 60-63. 
139 For this distinction in municipal law see Jarass (2001). 
140 See Neumann (2002), p. 63 et seq.
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which frequently contain indeterminate norms, may often be avoided by interpreting their 
provisions in harmony with each other. Of several possible interpretations of a certain treaty 
norm, the one that does not lead to a collision with the norm of a second treaty is to be 
preferred.  Only  where  such  interpretation  is  not  possible,  because  the  unequivocal 
formulation of a norm prohibits it, the question of how to deal with a collision between two 
norms arises. The first place to look in an attempt to answer this question is, of course, in the 
treaties under scrutiny. The ITPGRFA indeed contains a collision norm in its non-binding 
preamble.  Therein it  is  stated that the ITPGRFA and other international treaties shall  be 
mutually supportive and that nothing in the treaty „shall be interpreted as implying in any way 
a change in the rights and obligations of the Contracting Parties under other international 
agreements“. In the subsequent recital it is stated, moreover, that this clause „is not intended 
to  create  a  hierarchy“  between  the  ITPGRFA  and  other  international  agreements.  This 
wording essentially constitutes a compromise.141 As the IT was concluded later than the other 
agreements, the clauses in the preamble avoid the application of the lex posterior rule, which 
is contained in the Vienna Convention on the Law of Treaties (VCLT).142 This rule, which also 
exists in customary international law, stipulates that when two treaties signed by the same 
parties  regulate  the  same  subject  matter,  the  treaty  concluded  later  will  supersede  the 
provisions of the earlier treaty.143 By explicitly referring to other treaties in the preamble of the 
ITPGRFA, the parties to this treaty have, however, expressed that they do not consider the 
IT to regulate the same subject matter as other treaties.144 Thus, the lex posterior rule cannot 
apply. The preambular provisions of the IT are thus the relevant rules for determining the 
relationship  between  the  ITPGRFA  and  other  treaties.  The  combined  effect  of  the 
preambular  provisions contained in  the IT is,  however,  essentially  ineffective.  While  it  is 
made clear that the treaty does not automatically take precedence over other treaties, it is 
equally made clear that other treaties do not supersede the provisions of the IT. Thus, Article 
30.2 of  the VCLT is  not  applicable.  Both UPOV and TRIPS do not  contain  any specific 
provisions guiding their relationship with other international agreements. Hence, neither the 
treaties under review nor general public international law provide any general rules on which 
treaty takes precedence in the case of a norm collision. In sum, there is no choice but to look 
at the individual norms contained in the ITPGRFA, UPOV and the TRIPS Agreement and to 
seek to interpret them harmoniously. 

9.1.2 The relationship between the ITPGRFA and UPOV

The ITPGRFA and UPOV both apply specifically to PGRFA and their products, taking into 
account  the  problems  arising  out  of  their  special  characteristics.  It  is  therefore  the 
relationship between these treaties that will be investigated first. 

Only two problematic areas exist where actual norm collisions are conceivable between the 
ITPGRFA  and  UPOV.  The  first  one  concerns  access  and  benefit-sharing  under  the 
Multilateral  System.  With  regard  to  a  conflict  between  the  ABS rules  of  the  Multilateral 
System and plant breeders‘ rights as provided for in the UPOV,145 two norms of the ITPGRFA 

141 Moore & Tymowski (2005), p. 26.
142 Moore & Tymowski (2005), p. 27.
143 See Article 30.3 of the VCLT.
144 See for a similar interpretation of the preamble of the Cartagena Protocol on Biosafety, which 
contains provisions almost identical to the ones of the ITPGRFA, Neumann (2002), p. 78 et seq.
145 UPOV will in the following refer to the UPOV Act of 1991. The UPOV Act of 1978 to which some 
states continue to be parties provides for less extensive breeders’ rights than the Act of 1991 and is 
thus not in conflict with the ITPGRFA.
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are particularly critical. Firstly, the IT stipulates that recipients of plant genetic resources from 
the multilateral system “shall not claim any intellectual property or other rights that limit the 
facilitated access to the plant genetic resources for  food and agriculture, or  their  genetic 
parts or components, in the form received from the Multilateral System“ (Article 12.3 (d)). The 
very same clause is contained in the newly drafted SMTA. Secondly, it is stated in Article 
13.2 (d)  (ii)  that  a  recipient  of  PGR from the Multilateral  System who commercialises a 
PGRFA that incorporates material accessed from the Multilateral System shall pay a part of 
the benefit  to  the  fund established by the  IT  for  this  objective.  This  rule has also  been 
incorporated, albeit  complemented by some definitions, into the SMTA. The second area 
where conflicts  may potentially  arise  concerns the issue of  farmers‘  rights,  most  notably 
Article 9.3 of the ITPGRFA. Each of these provisions requires separate consideration. 

Article 12.3 (d) ITPGRFA and UPOV

The problematic aspect about the first norm is that plant breeders‘ rights as stipulated by the 
UPOV are,  obviously,  intellectual  property  rights  in  the  sense  of  Article  12.3  (d)  of  the 
ITPGRFA and Article 6.2 of the SMTA. These clauses could be interpreted as limiting the 
extent to which PBR over such PGRFA may be claimed, a limitation not contained as such in 
UPOV. Under UPOV, the extent to which PBR on plant varieties may be claimed depends, in 
turn, on the fulfilment of the requirement that the variety for which protection is sought is 
novel, distinct, uniform and stable. Before discussing the relationship between the respective 
norms in more detail, it is worth noting that there is no conflict between diverging rights and 
obligations of the parties to the treaty. While the UPOV members are required to establish a 
system for the protection of plant varieties, they are not required not to grant any IPR which 
might be seen as contradicting Article 12.3 (d) of the ITPGRFA. This norm is addressed 
towards private entities or  public  entities within the states that  receive material  from the 
Multilateral System. Thus, there is no conflict at the level of state obligations between the 
ITPGRFA and UPOV on this point. 

If there is, in fact, a conflict between diverging rights and obligations, it is a conflict between 
rights and obligations of individuals which derive from the ITPGRFA and the SMTA on the 
one hand, and UPOV on the other. Moreover, even if there should be a conflict between the 
ITPGRFA and UPOV because of these norms, it  is only a conflict  in the more extended 
sense of the word, as described above. UPOV, while it obliges states to provide plant variety 
protection,  does not  oblige private  entities  to  seek protection  for  newly  bred crops.  The 
ITPGRFA and the SMTA, in turn, only oblige the recipients of material from the Multilateral 
System not to seek plant variety protection in certain instances. Thus, at worst, the ITPGRFA 
and the SMTA might be seen as prohibiting an action of private actors which the UPOV 
permits. Still, if the IT prohibited an action or restricted a right that should be permitted or 
granted according to UPOV, the IT would partially nullify rights guaranteed under UPOV, 
which is quite a serious effect. Thus, it is worth investigating in greater depth the relationship 
between the norms mentioned and whether there is a way of interpreting them in a mutually 
supportive way. Nonetheless, it should also be noted that Article 12.3 (d) of the ITPGRFA 
only concerns a limited number of  cases,  as it  only applies to PGR that are part  of  the 
Multilateral System. 

If and to what extent a conflict exists between private obligations deriving from Article 12.3 
(d) ITPGRFA and the right to seek plant variety protection, which must be granted according 
to UPOV provisions, depends to a certain degree on how Article 12.3 (d) and Article 6.2 
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SMTA are interpreted. The wording of the norm is unclear and represents a compromise 
struck between different positions in the course of the negotiations,146 which obviously could 
not be altered during the negotiation of the SMTA. The wording of the clause clearly forbids 
applying for PBR on an accession received from the multilateral system, which has not been 
altered  in  any  innovative  way,  e.g.,  by  traditional  breeding  techniques  or  modern 
biotechnology.  Such  an  accession  will  not  qualify  for  plant  variety  protection  anyway; 
according  to  UPOV  plant  variety  protection  shall  be  granted  only  to  novel  and  distinct 
varieties.147 Thus, if  the competent national authorities act in accordance with UPOV and 
relevant national laws, the case of non-modified accessions is not problematic. 

More troubling is the issue whether the ITPGRFA and SMTA clause might be construed to 
prohibit the granting of PBR on a new variety, which is eligible under UPOV for plant variety 
protection and was developed through traditional breeding-methods or genetic modification 
from  material  received  from  the  multilateral  system.  Several  authors  have  convincingly 
argued that the prohibition on claiming IPR contained in the ITPGRFA must be understood 
not  to  prohibit  the  seeking  of  PBR for  varieties  which  are  derivatives  of  the  accession 
obtained  from the  Multilateral  System.  The  first  argument  to  be  made  in  favour  of  this 
position is that Article 12.3 (d) prohibits only IPR which restrict the facilitated access to the 
resources  received  from  the  Multilateral  System.  Facilitated  access  is  access  which  is 
granted to  the  Multilateral  System in  line  with  the  modalities  set  forth  in  the  ITPGRFA. 
Among these conditions is that access may be granted for purposes of research, breeding 
and training for food and agriculture only.148 A PBR granted in line with the conditions laid out 
in the UPOV does not, however, forbid any of those uses. According to Article 14 of UPOV 
1991, a PBR holder has the right,  inter alia,  to produce, sell  and export  the propagation 
material of the protected variety. Using a protected variety for training, in turn, is an action 
which will normally not conflict with the exclusive rights of the PBR holder. Moreover, the 
breeders’ privilege as stipulated in Article 15 of UPOV permits the use of protected varieties 
for  “experimental  purposes”  and  breeding.  Thus,  any  protected  variety  may  be  used  in 
research and breeding activities. In sum, PBR in the form laid out in the UPOV do not restrict 
“facilitated access” to any PGR received from the Multilateral System. The second argument 
why  Article  12.3  (d)  cannot  be  construed to  prohibit  PBR on varieties  derived  from the 
accessions obtained from the Multilateral System is a contextual one. The ITPGRFA requires 
benefit-sharing whenever a PGR or a related product is commercialised, unless it is freely 
available.149 As  the  act  of  commercialisation  as  conceived  of  by  the  ITPGRFA normally 
involves some kind of IPR protection, the ITPGRFA does not categorically reject the granting 
of any IPR on cultivars derived from the material obtained from the Multilateral System. If it 
did disapprove of PBR not only on accessions in the form received from the Multilateral 
System, but  also on their  derivatives,  the provisions on benefit-sharing would be largely 
without meaning.150 Therefore, the clause in Article 12.3 (d) cannot be interpreted to have 
such a broad meaning as to prohibit nearly any PBR on derivatives of material obtained from 
the Multilateral  System. It  must be construed more narrowly. Then, however,  there is no 
conflict  between  the  rights  of  private  entities  to  be  granted  plant  variety  protection  in 

146 See Helfer (2004a), p. 88-89. It should be added that the formulation is faithfully translated to, but 
not any clearer in the French, Spanish, and Arabic versions, at least. 
147 See Fowler et al. (2004).
148 See Article 12.3 (a) ITPGRFA.
149 Article 13.2 (d) (ii) ITPGRFA.
150 This point is made by Fowler et al. (2004), p. 649.
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accordance with the UPOV standards and the limits that Article 12.3 (d) of the ITPGRFA and 
Article 6.2 SMTA impose on them in this regard.151

Article 13.2 (d) (ii) ITPGRFA and UPOV

With regard to the second norm mentioned above, the provision in Article 13.2 (d) (ii) that 
benefits arising from the commercialisation of PGRFA received from the multilateral system 
must be shared by paying into the IT’s fund, there is no conflict between the ITPGRFA (or 
Article 6.7 SMTA which contains the same requirement) and UPOV either. First of all, while 
UPOV obliges states to perform certain actions, the ITPGRFA and the SMTA require private 
entities or public actors within a state to share benefits. Thus, there is no conflict at the treaty 
level. Moreover, there is no conflict concerning individual rights and obligations deriving from 
these treaties either. Generally, it is not clear whether the granting of an PBR on a variety 
developed from material received from the Multilateral System will trigger the benefit-sharing 
mechanism of the ITPGRFA, as benefit-sharing is not required where the commercialised 
product is available for further research and training without restriction. As UPOV provides 
for research and breeders’ exemptions, varieties which are subject to a PBR may continue to 
be available for further research and training without restriction. 152 Thus, whether PBR will 
trigger  the  benefit-sharing  mechanism  depends  to  a  certain  extent  on  how  the  terms 
research and breeding are interpreted.153 Even if one holds, as some do,154 the view that PBR 
may also trigger the benefit-sharing mechanism of the ITPGRFA and the concomitant SMTA, 
there is no legal conflict between the ITPGRFA and UPOV in this respect. Of course, the 
provisions in the ITPGRFA and the SMTA may factually reduce the profit that a holder of an 
intellectual property right on a certain PGRFA may eventually gain from selling the protected 
plant variety. Nonetheless, such a provision is not in conflict with any of the articles of UPOV. 
UPOV is  concerned only  with the conditions under which plant  breeders‘  rights  must  be 
granted and the legal  consequences resulting  from the granting of  such rights.  It  is  not 
concerned about how much a holder of such a right will earn from exploiting his or her rights. 

Farmers' Rights

Besides ABS, the second area where a conflict between both treaties is conceivable is, as 
described above,  the  issue of  farmers‘  rights.155 In  line  with  the  respective  objectives of 
UPOV  and  the  IT,  Article  9  of  the  ITPGRFA  places  a  much  higher  emphasis  on  the 
recognition and protection of farmers‘ rights than UPOV does.156 The paragraph of Article 9 
which is most prone to claims about conflict with the UPOV is Article 9.3. It sets forth that 
nothing  in  the  paragraph on  farmers‘  rights  “shall  be  interpreted  to  limit  any  rights  that 
farmers have to save, use, exchange and sell farm-saved seed/propagating material, subject 
to national law and as appropriate.” Article 14 of UPOV 1991, in turn, requires authorisation 

151 This view is widely shared, see Seiler (2004), p. 10. It is also worth noting that the experts 
interviewed disagreed about the actual impact that the clause will have for farmers in developed and 
developing countries; see answers to question 7, Annex III. 
152 See Bragdon (2003), p.21; Lettington (2003), p. 70. 
153 Girsberger (2002), p. 8
154 This view was for example expressed by B. Herold of the NGO “Berne Declaration” during a 
symposium on Food Security and Biodiversity, 16 October 2003 in Basel, manuscript on file with 
authors. 
155 The issue was seen as problematic by some of the experts interviewed, see the comments by Dr. 
Martinez, Annex II. 
156 See Article 9 ITPGRFA.
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by the breeder,  inter alia, for producing, selling and exporting the propagating material of a 
protected variety. Hence, there might be a conflict between an obligation for states to grant 
plant variety protection in line with UPOV standards on the one hand, and the obligation to 
guarantee farmers certain rights on the other. 

The formulation of Article 9.3 indicates, however, that the norm is not meant to stipulate 
additional,  genuine  rights  for  farmers,  but  that  it  rather  serves  as  a  safeguard  against 
curtailing rights already existing. Parties are not required to grant any additional rights. As the 
UPOV Act  was signed and ratified  earlier  than the ITPGRFA,  the  rights  of  farmers that 
existed when the ITPGRFA entered into force were,  at  least,  in  many countries already 
shaped by requirements in UPOV. Thus, a conflict between those rights and UPOV is not 
likely to occur. 

But even in the case of new signatories of UPOV which are also party to the ITPGRFA, no 
conflict between Article 9.3 of the ITPGRFA and UPOV exists. It has been suggested that no 
such conflict exists, because Article 9.3 of the ITPGRFA generally does not apply to PGR 
which  are  protected  by  PBR  or  patents.157 This  suggestion  is,  however,  not  entirely 
convincing. According to Article 31 VCLT, which reflects customary international law,158 the 
wording of Article 9.3 would be the relevant starting point for any treaty interpretation. Article 
9.3,  however,  does  not  contain  any  explicit  restriction  of  application  to  those  PGR  not 
protected by PBR. Still, there is a different reason for why there is no norm collision between 
the  ITPGRFA  and  UPOV  in  this  respect.  Both  UPOV  and  the  ITPGRFA  offer  national 
governments broad discretion when implementing these norms.159 The ITPGRFA states that 
farmers‘ rights are to be granted “as appropriate“ and “subject to national law“. UPOV 1991 
in turn contains, in Article 15.2, an optional exception, allowing parties to the treaty to permit 
farmers  certain  uses  of  the  harvest  obtained  from  a  protected  variety.  While  these 
formulations  and  exceptions  avoid  a  formal  legal  conflict  between  UPOV and  ITPGRFA 
rules, they open significant leeway for countries to decide whether and how strongly they will 
protect farmers’ rights. 

Conclusion 

In sum then, there is no legal conflict between provisions of the ITPGRFA and UPOV.160 

9.1.3 The relationship between the ITPGRFA and TRIPS

Unlike UPOV, TRIPS is not specifically concerned with IPR on PGR, but with the granting of 
IPR in  general.  The norms of  TRIPS,  which are  most  likely  to  collide  with  some of  the 
provisions to the ITPGRFA and the SMTA, are the provisions that regulate the granting of 
patents. As was the case with UPOV, TRIPS provisions are most likely to be in conflict with 
Article 12.3 (d), Article 13.2 (d) (ii) and Article 9.3 of the ITPGRFA and the pertinent rules in 
the SMTA. In addition, conflict  of municipal laws adopted in the process of implementing 
Article 27.3 TRIPS with the ITPGRFA may arise. We will consider each of these areas of 
potential conflict in turn. 

157 See Girsberger (2002). His view is shared by Seiler (2004), p. 9.
158 See ICJ, Judgement in Lybia vs. Chad, para. 41.
159 See for the ITPGRFA Girsberger (2002). 
160 This view is shared by most of the experts interviewed, see for example the comment of Mr. 
Correa, Dr. Joerdens, Annex II.
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Article 12.3 (d) ITPGRFA and TRIPS

With regard to Article 12.3 (d) and Article 6.2 SMTA, which prohibit the claiming of IPR and 
limit the facilitated access to the PGRFA or their genetic parts or components in the form 
received from the Multilateral System, much of what has been said above in the section on 
UPOV also applies. Like PBR, patents are intellectual property rights in the sense of Article 
12.3 (d) of the ITPGRFA, and this norm could hence be seen as limiting the extent to which 
patent protection might be sought. Again, such limitation is not contained in TRIPS, which 
stipulates that a patent must be granted on any inventions, whether a product or a process, 
in all  fields of technology, provided that they are new, involve an inventive step and are 
capable of industrial application.161 Like under UPOV, there is no legal conflict at the level of 
treaty  obligations  which  states  must  fulfil,  but  potentially  at  the  level  of  the  rights  of 
individuals derived from these treaties. Again, even if  a conflict  between the two treaties 
exists, it is only a conflict in the more extended sense of the word, as described above. While 
individuals  or  other  legal  subjects  may  seek  patent  protection,  which  must  be  granted 
according to TRIPS standards, they are not compelled to do so.  The ITPGRFA and the 
SMTA, in turn, only oblige the recipients of material from the Multilateral System not to seek 
patent protection in certain instances. Thus, the ITPGRFA and the SMTA might, at worst, be 
seen as prohibiting an action which TRIPS permits.

Moreover, it should be noted that the members of TRIPS have the option to further reduce 
potential conflicts at the level of individual rights and obligations derived from the respective 
agreements, because the TRIPS Agreement does not oblige them to grant patents on the 
inventions most sensitive from the point of view of the ITPGRFA.162 Even though Article 27.1 
TRIPS sets forth the requirements under which patents must be granted, i.e.  novelty, non-
obviousness and utility, it does not define these requirements with greater precision. Equally, 
there is no case law of  the World Trade Organization (WTO) dispute settlement bodies, 
which are the competent judicial institutions to decide on how these requirements must be 
interpreted. Hence, TRIPS does not require, for example, that a state considers an extracted 
and purified gene patentable subject matter.163 As a matter of fact,  some countries have 
excluded genes from patentability when implementing TRIPS.164

Even if  one holds a different view with regard to how the TRIPS patent requirements are 
construed, the TRIPS Agreement contains certain exemptions from the principle that every 
new,  innovative  and commercially  applicable  invention  must  be patentable.  According to 
Article 27.3 of the agreement, members may exclude from patentability plants and animals 
other than micro-organisms. Moreover, Article 27.2 TRIPS provides that patents need not be 
granted when it is necessary to protect ordre public or morality, including human, animal or 
plant life or health or to avoid serious prejudice to the environment. On top of this, Article 8 of 
the agreement contains an – albeit weakly formulated – exemption in favour of policies to 
protect public health and nutritional needs as well as the public sector. 

Still, even though TRIPS does not require the patenting of isolated genes, for example, some 
countries have opted for granting such rights.165 As national patent laws are politically related 

161 See Article 27.1 TRIPS.
162 Helfer (2004a), p. 91, 92. 
163 Commission on Intellectual Property Rights (2002), p. 59. Not all agree, however, see Göbel 
(2001), p.181-183.
164 See Thorpe (2002), p. 17 et seq. 
165 See for an overview of some countries van Overwalle (2005), p. 5-7.
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to TRIPS and as there is an international trend towards TRIPS-plus standards, it is still worth 
investigating whether and to what extent there is a conflict between Article 12.3 (d) ITPGRFA 
and Article 6.2 SMTA on the one hand and national patent provisions, which contain a broad 
definition of patentable subject matter, on the other. Some observers have suggested that 
the situation with regard to a legal conflict between the ITPGRFA and patent law is more 
complex  than  is  the  case  with  regard  to  plant  variety  protection.166 This  is  an  accurate 
observation. While plant variety protection will regularly only be granted to novel and distinct 
varieties, and thus not on any variety in the form received from the multilateral system, in 
some countries it  is legally possible to patent individual genes, certain substances which 
might be extracted from a PGR, or even certain characteristics of such material. In addition, 
patents are also granted on plant varieties in some countries.167 It is thus conceivable that 
genes contained in an accession received from the Multilateral System, a certain substance 
extracted  from  such  an  accession  or  certain  characteristics  of  that  accession  hitherto 
unknown might be patentable in some countries. The question whether and to what extent 
Article  12.3 (d)  and Article  6.2 prohibit  the claiming of  patents  on extracted and purified 
genes  seems  to  have  been  among  the  most  controversial  issued  during  the  entire 
negotiating process. This question is hard to answer. The first reason for this is that Article 
12.3 (d)  ITPGRFA is  a compromise formula.  This  formula  has  also  been transported to 
Article 6. 2. of the SMTA. Moreover, much is in flux in the field of patents on PGR in general, 
and genes more specifically. What seems rather clear is that a patent on a gene isolated 
from an accession obtained from the multilateral  system,  which inhibits further facilitated 
access to that  accession,  would be in violation of  Article 12.3 (d)  and Article 6.2 of  the 
SMTA.168 As national patent laws do not, or at least do not always, contain an exemption in 
favour  of  breeders  or  researchers,169 and  as  a  patented  gene  is  at  least  sometimes 
understood to restrict the use of material in which it is contained without the consent of the 
patent holder,170 a patent on a purified gene extracted from an accession obtained from the 
Multilateral System may, in principle, limit facilitated access to PGR obtained and therefore 
be  in  conflict  with  Article  12.3  (d)  of  the  ITPGRFA171 The  issue,  however,  needs  more 
detailed research and depends much on the individual patent. As pointed out above already, 
country parties to both treaties have the option to evade such conflict by using a narrow 
approach towards what is patentable subject matter in their national patent legislation. 

Still, it should be noted that while there is currently no conflict between Article 12.3 (d) of the 
ITPGRFA and Article 6.2 of the SMTA on the one hand and TRIPS (or UPOV) on the other, 
Article 12.3 (d) cannot be understood to be merely declaratory in nature. Rather, it imposes 
limits with regard to what IPR can and should be obtained on material in the form received 
from the multilateral  system.172 These limits  may not  be all  that  relevant  today from the 
viewpoint of public international law, but will become more important if current discussions 
about multilateral TRIPS-plus standards should result in additional and stricter IPR treaties at 

166 See Fowler et al. (2004), p. 650; Girsberger (2002). 
167 See Smolders (2005), p. 4.
168 This is implicit in Fowler (2003), p. 9. 
169 See for the situation in US and European law, Seiler (2004), p. 11 et seq.
170 See Moore and Tymowski (2005), p. 94; Commission on Intellectual Property Rights (2002), p. 64.
171 This view is held by Helfer (2004b), p.41. See for an example of the negative effects that extended 
patents may have in developing countries, Mr. Correa, Annex II. 
172 Concerns have also been voiced that the requirements in national patent laws concerning novelty 
and non-obviousness of patented inventions would not be enough to prevent patents on PGR obtained 
from ex situ repositories and patents granted could in effect lead to a long-term depletion of PGR stock 
in such repositories, see Lawson (2004), p. 308-311.

43



the international level.  At the WIPO, negotiations on a so called Substantive Patent Law 
Treaty (SPLT)  have been going on for several years now; major controversies, in particular 
between  developing  and  developed  countries  have,  however,  so  far  prevented  their 
conclusion.173 According to the most recent draft version of the SPLT,174 parties to the treaty 
would be obliged to grant patents on products and processes in all  fields of technology, 
excluding, however, mere discoveries. Depending on the final formulation of this clause and 
its interpretation as well as the future inclusion of potential exemptions from patentability into 
the treaty - which some countries would like to keep much narrower than in TRIPS – the 
SPLT might require members to provide for  the patentability  of  genes in their  respective 
national legal orders.175 This could, in the future, lead to conflicts with Article 12.3 (d) of the 
ITPGRFA which restricts  such patents,  as far  as there  are  PGRFA-related,  to  a  certain 
extent. As it is neither certain that the SPLT will eventually be concluded nor how precisely it 
will look like, it is too early for any definitive statements on this issue, however. 

Article 13.2 (d) (ii) ITPGRFA and UPOV

As was pointed out  in  the very beginning of  this  section,  there are,  however,  two other 
provisions which might be problematic with regard to a potential conflict with TRIPS. One of 
these is the provision in Article 13.2 (d) (ii) that benefits arising from the commercialisation of 
PGRFA received from the multilateral system must be shared by paying into the IT’s fund 
and  the  respective  clause  in  the  SMTA.  Patent  laws  tend  not  to  contain  a  research 
exemption  broad  enough  to  permit  commercially  oriented  research,  but  merely  allow  a 
certain  degree  of  private  experimental  use  on  a  patented  invention  to  be  done  without 
infringing the  patent.176 Hence,  the  clause that  benefits  must  be shared  applies  when a 
PGRFA received from the Multilateral System has been modified in a way that a patent is 
granted  and  is  subsequently  commercialised,  because  such  a  patent  inhibits  further 
unrestricted availability for research and breeding. Nonetheless, and similar to what we found 
above with regard to UPOV, there is no legal conflict between this provision of the ITPGRFA 
and TRIPS.177 Again, Article 13.2 (d) (ii) ITPGRFA does not contain any obligation for the 
state parties themselves. Even at the level of individual rights derived from the treaties, there 
is again no genuine conflict. While the ITPGRFA provision may factually reduce the profit 
that a holder of a patent on a certain PGRFA eventually gains, TRIPS is not concerned with 
whether an applicant for a patent will have to pay some fees to obtain it or how much a 
patent holder will gain from exploiting the patent.178 

Farmers’ Rights

Another issue is we must, again, discuss are farmers‘ rights under the ITPGRFA and their 
relationship with the TRIPS. Again, the most challenging paragraph of the ITPGRFA is Article 
9.3, which sets forth that nothing in the paragraph on farmers‘ rights “shall be interpreted to 
limit  any  rights  that  farmers  have  to  save,  use,  exchange  and  sell  farm-saved 

173 See for an overview of the pertinent meetings and related documents 
http://www.wipo.int/meetings/en/topic.jsp?group_id=61&items=10.
174 Available online at http://www.wipo.int/edocs/mdocs/scp/en/scp_10/scp_10_4.pdf.
175 On the Substantive Patent Law Treaty and PGR see Tvedt (2005), for the relationship with the 
ITPGRFA in particular p. 322.
176 See for the situation in the US and European Law Chiarolla (2006), p. 32 et seq. The experimental 
use defence is particularly narrow in the United States. 
177 This view is also supported by Helfer (2004b), p. 41. 
178 See also Lettington (2003), p. 70.
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seed/propagating material, subject to national law and as appropriate.” TRIPS, in contrast, 
states that among the rights of the holder of a patent is to make, use, offer for sale, sell, or 
import  the protected product  or  to use,  offer,  or  sell  a  protected process or  the product 
directly obtained from that process.179 The most critical  issue here is whether the right of 
farmers to exchange and sell farm-saved seed obtained from patented plants without the 
consent of the patent-holder is in conflict with the rights of the latter from the patent. It is a 
plausible assumption that this is indeed the case.180 Again, however, an outright legal conflict 
is avoided by the ITPGRFA’s formulation that the farmers’ rights described need only be 
granted subject to national law and as appropriate. 

UPOV-style plant  breeders'  rights  as  sui  generis  protection in  the sense of 
Article 27.3 TRIPS
Finally,  another  problematic  issue  concerning  the  ITPGRFA  and  a  potential  conflict  of 
municipal  law resulting  from the implementation  of  TRIPS should  be noted.  Article  27.3 
TRIPS, while stipulating that members may exclude from patentability plants and animals 
other than micro-organisms, also requires members to provide for the protection of plant 
varieties  either  by  patents  or  by  an effective  sui  generis system or  by  any  combination 
thereof. While TRIPS makes clear that some sort of protection for plant varieties is required, 
it fails to specify the minimum conditions for a sui generis system for plant varieties. Equally, 
the TRIPS Council has so far not provided much guidance in this regard, apart from informal 
recommendations to adhere to UPOV. While there is thus no conflict between the ITPGRFA 
and TRIPS in this respect, conflicts may arise depending on how WTO members implement 
Article 27.3 TRIPS. The leeway granted by TRIPS has motivated a number of countries to 
develop and implement their own  sui generis systems.181 Since some of these have been 
adopted before the entry into force of the ITPGRFA, they may include some provisions that 
need to be revised. For instance, the legislation of some countries is very restrictive with 
regard to access to genetic resources (e.g. legislation of the Andean Community or that of 
the Philippines).182 Such norms may be in conflict with provisions of the ITPGRFA such as 
Article 11, which sets forth that facilitated access shall be granted to all PGRFA that are part 
of the Multilateral System.183

Conclusion 
In sum, there is hence no conflict between the ITPGRFA and TRIPS.184

9.1.4 Consequences for developing countries

The  fact  that  there  is  no  legal  conflict  between  the  ITPGRFA  and  either  the  TRIPS 
Agreement or UPOV is, of course, fortunate from the viewpoint of countries that are parties 
179 See Article 28.1 TRIPS.
180 See Girsberger (2002).
181 On the other hand, one of the experts interviewed for purposes of this study also suggested that the 
ITPGRFA may give countries more legitimacy to develop their TRIPS implementation in the direction 
of sui generis systems, see the answers to question 5 concerning pre-TRIPS compliance, Annex III. 
For an overview of sui generis systems of protection see: http://www.grain.org/brl/?typeid=10.
182 Fowler et al. (2004), p. 610.
183 See Correa (2004), p. 155.
184 This view is shared by many of the experts interviewed, see for example the comments of Mr. 
Correa, Mr. Le Buanec of the International Seed Federation, Dr. Martinez Annex II.

45



to several of these agreements. This is especially true for developing countries that do not 
face a situation of  legal ambiguity and are granted, by each of the treaties, a degree of 
flexibility in implementation. 

9.2 Relationship with the CBD

The  CBD  is  a  multilateral  environmental  agreement  offering  a  multilateral  system  for 
collecting and distributing financial resources (Articles 20, 21), financing its main bodies and 
for  the  negotiations  to  further  develop  the  CBD through  the  Conference  of  the  Parties. 
However, most of the requirements to establish legal, institutional and policy frameworks are 
addressed to ”each contracting party”. 

9.2.1 The CBD's system for access and benefit-sharing

The CBD pursues a similar rationale as the ITPGRFA. It seeks to link the conservation of 
biological  diversity  to  sharing  the  benefits  arising  from  its  use.  The  CBD was  the  first 
international treaty to link access to genetic resources to the equitable sharing of benefits 
derived from those resources (Articles 1, 8 (j), 15, 16 and 19 of the CBD).185 Importantly, 
while  the  CBD  affirms  that  the  conservation  of  biodiversity  is  a  ”common  concern”  of 
humankind,  it  also  recognises  that  states  have  sovereign  rights  over  their  biological 
resources. 

Where it addresses genetic resources, the CBD states that negotiations on access to genetic 
resources and the fair and equitable sharing of benefits arising out of their utilization (Article 
15) and related provisions (Article 8 (j), 10, 16, 19) are to be held bilaterally between the 
providers and recipients, provider and user countries. At its sixth meeting in May 2002, the 
COP adopted the Bonn Guidelines on access to genetic resources and the fair and equitable 
sharing of the benefits arising from their utilization.186 The guidelines are to serve as inputs 
for drafting legislative, administrative and policy measures on ABS with particular reference 
to CBD Articles 8 (j),  10, 15, 16 and 19. They give recommendations for regulating PIC, 
contracts and mutually agreed terms for ABS. The guidelines are voluntary and shall  not 
substitute for  national legislation.187 COP 6 further invited parties to provide financial  and 
technical support to developing countries in implementing the Bonn Guidelines (VI/24B).

Just a few months later, the World Summit on Sustainable Development (WSSD) decided on 
a plan of implementation that calls upon states to negotiate within the framework of the CBD 
an international regime to promote the fair and equitable sharing of benefits arising out of 
their utilization, taking into consideration the Bonn Guidelines.188

However,  even twelve years after  the  adoption  of  the  CBD,  less than 20 countries and 
regional organisations have adopted ABS legislation. In many cases there are doubts as to 
whether the legislation is effective or has been fully implemented.189 

185 Diaz (2005), p. 25.
186 Further information on the Bonn Guidelines can be found on the CBD website: 
http://www.biodiv.org/programmes/socio-eco/benefit/bonn.asp. 
187 Some of the objectives of the guidelines are to: contribute to conservation and sustainable use of 
GR, provide guidance in developing ABS, ensure capacity building for and inclusion of all 
stakeholders, promote provision of financial resources and Technology Transfer, contribute to the 
development of mechanisms and ABS regimes that recognize the protection of TK, contribute to 
poverty alleviation, inclusive of food security.
188 Paragraph 44 (o) of the Johannesburg Plan of Implementation.
189 Young (2004).
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9.2.2 Towards an International Regime on Access and Benefit-Sharing: what role for 
the ITPGRFA?

In  light  of  these  deficiencies  of  the  existing  system,  the  CBD  COP  7  in  2004  (VII/19) 
mandated the Ad Hoc open ended working group on ABS, with help of the working group on 
Article  8  (j)  and  all  stakeholders  and  governments,  to  ”elaborate  and  negotiate  an 
international regime on ABS with the aim of adopting an instrument to effectively implement 
the provisions in  Article  15 and Article  8 (j)  of  the CBD and the three objectives of  the 
CBD”.190

The eighth  Conference  of  the  Parties  to  the  CBD (COP8)  made considerable  progress 
toward establishing an international regime (IR) on ABS. COP8 approved and sent the report 
of the Ad Hoc Open-ended Working Group on ABS back to the said Working Group to further 
develop the IR, in accordance with decision CBD/COP/VII/19 D, for  further consideration 
during its fifth meeting.191 It also invited all stakeholders, including international organizations, 
to submit information on existing legal regimes to govern ABS.192 Further, it instructed the 
Working Group to ”complete its work at the earliest possible time” before COP10.193 

There are indications that in the negotiation of an international regime on ABS, the IT might 
become prominent.  For example, the World Conservation Union (IUCN) ABS project has 
suggested considering ”re-linking the suite of genetic resource issues” for an international 
regime on ABS and include issues relating to GMOs, biosafety and agriculture.194 Others 
suggest that the negotiators for the international regime take into account the special nature 
of PGRFA and reflect it in the design of the regime195 and embrace the Multilateral System of 
the ITPGRFA as part of the international regime.196 

An IPGRI study mentions that access to genetic resources for pharmaceutical research and 
use offers potentially high benefits resulting from access to a very small number of resources 
and  would  be  best  governed through  a  bilateral  regime.  On the  other  hand,  most  crop 
varieties combine a multitude of genetic resources from many different sources, and a large 
number of stakeholders would be entitled to benefits. Therefore, bilateral negotiations do not 
seem to be feasible in this case.197 ”Thus, bilateral approaches tend to be negotiated quicker 
due to the fewer parties involved and are more flexible because they can be tailored to the 
needs of the parties, whereas ”multilateral approaches offer participants access to a greater 
range of germplasm…”.198

190 The elements of such an international regime should include measures to ensure fair and equitable 
sharing of benefits; to promote facilitated access to genetic resources; to promote ABS arrangement 
contributing to the MDGs. They should ensure compliance with PIC and MAT, address disclosure of 
origin of genetic resources and associated traditional knowledge when applying for IPR, offer 
recognition and protection of rights of indigenous and local communities and customary law and 
practice, and offer and regulate capacity building and monitoring compliance and enforcement.
191 UNEP/CBD/COP/8/31, Page 128, VIII/4 Access and Benefit Sharing, A.2.
192 UNEP/CBD/COP/8/31, Page 128, VIII/4 Access and Benefit Sharing, A.3.
193 UNEP/CBD/COP/8/31, Page 128, VIII/4 Access and Benefit Sharing, A.6.
194 Young (2004), p. 288. The reason given is that during the negotiations of the various agreements 
on genetic resources, a fatal split has been made, dividing ABS, which is characterized as being 
”primarily directed at the sources countries’ issues and desires” and issues of biosafety and GMOs 
which ”although not the only use made of genetic resources, are certainly of particular importance to 
user countries”.
195 Moore & Halewood (2006). 
196 Pythoud (2004). 
197 IPGRI (1996). 
198 Öhman (2002), p. 47.
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The ITPGRFA is fairly detailed in how transfers of PGRFA ”will take place, but makes no 
attempt to specify how they integrate with the CBD’s ABS provisions, or how they will fit into 
an international ABS regime.”199 Therefore, some voices suggest treating the ITPGRFA with 
more priority as (a) the ABS regime might take much longer to be negotiated, let alone be 
implemented and (b) as the ITPGRFA is linked more closely to the Millennium Development 
Goals.200 Therefore, others have recommended to treat the IT with regard to ABS policies and 
laws as ”an exceptional regime, with its own set of rules and principles, which should not be 
affected by the outcome of the laws and regulations” pertaining to the establishment of an 
international regime on ABS.201 

Although  the  international  regime  on  ABS  has  not  been  established,  let  alone  been 
thoroughly negotiated, the outcome of these negotiations nevertheless will be important for 
the implementation of  the ITPGRFA, especially with reference to the concept of using a 
system of internationally approved certificates of origin, possibly incorporated in disclosure 
requirements for patent applications. 

The current draft of the international regime on ABS specifically excludes PGRFA governed 
by the FAO ITPGRFA from its scope as long as PGRFA are used for purposes specific to the 
ITPGRFA.  Most  of  the  proposed  text  is,  however,  still  in  brackets  suggesting  great 
controversy around it:

3. [The international regime will  not apply to the plant genetic resources [of those 
plant species] that are considered by [under annex 1 of] the International Treaty on 
Plant Genetic Resources for Food and Agriculture [or by the Commission on Genetic 
Resources  for  Food  and  Agriculture],  [when  those  resources  are  used  for  the 
purposes of that Treaty]. 

4. [The international regime is without prejudice to the FAO International Treaty on 
Plant Genetic Resources for Food and Agriculture and will take into account the work 
of the WIPO/IGC on the intellectual property aspects of sui generis systems for the 
protection  of  traditional  knowledge  and  folklore  against  misappropriation  and 
misuse].202

Moreover, it remains to be seen if an international regime will be legally binding. 

9.2.3 The Multilateral System of the ITPGRFA and the bilateral system of the CBD - 
compatibilities

There are essential differences between the two systems of the ITPGRFA and the CBD. 
Where the CBD is  built  on the idea of  national  sovereignty  over  genetic  resources,  the 
ITPGRFA provides a multilateral system, giving access to a pool of PGRFA named in Annex 
I of the treaty.203 

It is argued that due to the specific interdependence of countries with regard to PGRFA, a 
bilateral approach towards benefit-sharing would be difficult to implement. In order to breed a 
new variety, up to 80 different varieties from different origins are needed, which means that is 
often impossible to trace a single source of  origin.  Thus a bilateral  approach to benefit-
199 Young and Chishakwe (2003), p. 9.
200 Young and Chishakwe (2003), p. 10.
201 Ruiz (2004).
202 UNEP/CBD/COP/8/31, Page 131, VIII/4 Access and Benefit Sharing, Annex: International Regime 
on Access and Benefit-Sharing.
203 Bin Osman (2004). 

48



sharing would be complicated and costly, or even impossible to implement. The CBD on the 
other  hand divides its  signatories into  user  and provider  countries of  genetic  resources, 
assuming that each genetic resource has ideally one country of origin, and entities located 
mainly in other countries would like to use the resource. Another substantial difference is that 
in the ITPGRFA access is decoupled from benefit-sharing and guaranteed continued access 
to the PGRFA under Annex I constitutes itself a fundamental benefit for the signatories to the 
IT. Under the CBD, access is not a benefit in itself but is coupled to benefit-sharing. Benefits 
arise as a result of the utilization of genetic resources and are to be shared between the 
users and the providers of said resource. 

While there are thus differences between the CBD and the ITPGRFA, there are also many 
similarities. Both treaties aim for conservation, sustainable use and fair and equal sharing of 
benefits  arising  from  the  utilisation  of  biological  resources,  although  the  ITPGRFA 
concentrates on PGRFA, whereas the CBD covers all  biodiversity.  PGRFA are a part  of 
biodiversity; however, they differ in that by definition they are put to human use and therefore 
need human intervention to be protected and conserved, which is not necessarily the case 
for all other biodiversity. The ITPGRFA covers all PGRFA, whereas the multilateral system, 
only applies to those PGRFA listed in Annex I. Some authors have suggested that means 
that  PGRFA  other  than  the  Annex  I  crops  are  to  be  covered  by  the  benefit-sharing 
mechanism of the CBD when it comes to ABS. 

Table:  The legal  situation with  regard to the facilitation of  access to  crop genetic 
resources 204

                              CBD

FAO

Accessions  acquired  before 
the entry into force of the CBD

Accessions  acquired 
after the entry into force 
of the CBD

Crops  listed  under  the 
multilateral  system  of  the 
IT

Access  to  be  facilitated  under 
the IT Multilateral System

Access  to  be  facilitated 
under  IT  Multilateral 
System

Crops  NOT  listed  under 
the  multilateral  system  of 
the IT

Access  is  not  regulated  by 
international  law

Access is regulated 
internationally by the CBD

Both agreements explicitly state that they are in harmony with each other. The ITPGRFA in 
Article  1  affirms  its  objectives  are  to  be  achieved  ”in  harmony  with  the  Convention  on 
Biological  Diversity”,  and  ”Articles  19  and  20  of  the  treaty  and  decision  VI/6  of  the 
Conference  of  the  Parties  to  the  Convention  on  Biological  Diversity  require  cooperation 
between  the  secretariats  and  the  governing  bodies  of  the  two  instruments”.205 FAO  is 
204 Andersen (2003/2004), p. 51.
205 Statement by Dr. Ahmed Djoghlaf, Executive Secretary Convention on Biological Diversity to the 
Governing Body of the International Treaty on Plant Genetic Resources for Food and Agriculture at it 
first session Madrid 12 June 2006.
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furthermore a leading partner in the CBD’s programme of work on agricultural biodiversity, 
and COP8 of  the CBD extended specific  invitations to the Governing Body of  the  IT to 
collaborate  on  its  cross-cutting  initiative  (on  biodiversity  for  food  and  nutrition)206.  Other 
initiatives  where  the  Governing  Body  of  the  ITPGRFA  is  explicitly  invited  to  participate 
include the review of the impact of GURT on farmer’s rights207. Further, synergies between 
the CBD bilateral system and the IT multilateral one are overlaps in funding and priorities for 
capacity building.

10 Conclusions 

The fact that the ITPGRFA entered into force on 29 June 2004 is itself a major  achievement. 
The treaty is the result  of  a process originating over 20 years ago with the International 
Undertaking.  The  ITPGRFA  marks  a  major  new  development  in  the  move  towards  an 
international regime on PGRFA, combining the objectives of access to PGRFA and fair and 
equitable benefit sharing, as well as conservation and sustainable use of existing PGRFA. 

The ITPGRFA creates  the  first  multilateral  system of  access  and benefit  sharing  at  the 
international level. This system allows states and private actors to gain access to a large pool 
of PGRFA in exchange for granting access to their own resources. The ITPGRFA aims to 
allocate part  of the commercial  benefits generated by products that make use of genetic 
resources to those who have contributed to the conservation and development of genetic 
resources.  In  this  way,  the ITPGRFA creates  an incentive to  continue conservation and 
development and aims at benefiting farmers, especially in developing countries.

The ITPGRFA, while creating obligations for developing and developed countries alike, also 
contains  provisions  which  aim  at  easing  the  burden  of  implementation  for  developing 
countries, which, after all, host the biggest share of agricultural biodiversity in their territories. 
Thus, the ITPGRFA attempts to alleviate the burden of implementing conservation measures 
by requiring developed nations to provide developing nations with technical  and financial 
assistance.  Besides using these mechanisms of  support  built  into  the  treaty,  developing 
countries may also use existing institutions and mechanisms to meet their treaty obligations. 
For cost-effective implementation of the IT, certain institutions established under the CBD, 
such  as  national  focal  points,  could  have  their  mandate  extended  to  also  serve  the 
ITPGRFA. With regard to the establishment of databases or registers, it is also advisable to 
resort to the growing number of networks and databases which have been and are being 
established in the course of implementing the CBD and the FAO Global Plan of Action. In 
addition, developing countries can rely on an international dispute settlement mechanism for 
the adjudication of MTAs. This alleviates their duty to allocate resources to a national dispute 
settlement mechanism.

The ITPGRFA fits into an existing landscape of treaties, agreements and regimes related to 
conservation, access and benefit sharing and intellectual property rights. The CBD, UPOV 
and TRIPS determine the international context against which Parties to the ITPGRFA will 
have to implement its provisions. There is no legal conflict between any of these international 
treaties and the ITPGRFA, even though they may be considered to serve different purposes. 
The ITPGRFA fills a gap in existing international conservation law that was left by the CBD: 
the CBD was targeted at all biodiversity, which limited its usefulness for dealing with PGRFA. 
206 CBD/COP/VIII/23, para. 10.
207 CBD/COP/VIII/16.
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Neither did the CBD specifically address the issue of access to PGRFA, especially in ex situ 
conservation, nor the realisation of farmers’ rights. 

Even though the ITPGRFA may thus be regarded as being the most well  balanced and 
sophisticated PGRFA-related international agreement in force, it is still too early for a definite 
assessment of its assets and disadvantages. The implementation of the ITPGRFA at the 
national  level  has  generally  been  slow  so  far,  as  many  countries  have  made  their 
implementation efforts dependent on the results of the further negotiation process, taking a 
“wait-and-see” stance towards the ITPGRFA. Furthermore, it is unclear to what extent the 
access and benefit  sharing system under the treaty will  actually be used and how much 
resources will be generated. Moreover, it is still unclear how the ongoing negotiations on an 
international  regime  on  access  and  benefit-sharing  which  are  being  carried  out  in  the 
framework of the CBD will influence the ITPGRFA and its functioning. 
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11.2 Annex II Interview Summaries

Over the course of the project research, the authors were privileged to speak with a number 
of persons who were kind enough to share their time and expertise with us. We would like to 
offer our sincere gratitude to all of the project interviewees. A brief overview of each interview 
is provided in this section.208

208 An additional interview was conducted with Matthias Buck (Policy Officer of Biodiversity and 
Biosafety for the European Commission’s Directorate General for Environment, Unit E2 on 
Environmental Agreements and Trade). No summary provided.
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Summary of Interview with Sale Abouame

Organisation:  Ministère de l'élevage, des pêches et des industries animales (Ministry of 
Animal Husbandry, Fisheries and Livestock Industries), Cameroon 

Mr. Abouame stated that responsibility for the coordination of CBD ABS issues is divided 
among several public authorities and civil parties. At the national level there is a committee 
composed of several persons in charge of different ministries and civil society. The Ministère 
de l’élevage, des pêches et des industries animales takes the lead and is assisted by the 
Ministry of Agriculture, the Ministry of Finance, the Planning Ministry, etc. Other ministries 
involved include the Ministry of Environment and Nature Protection (formerly the Ministry of 
Environment), the Ministry of Scientific Research and Innovations, the Ministry of Forestry 
and Fauna, the Ministry of Economics and Finance and the Ministry of Rural Development.

With regard to areas of  overlap or  conflict,  Mr.  Abouame said that there was no double 
responsibility. While there consultations take place between the different ministries and civil 
society  in  the  decision  process,  the  final  decision  is  taken  by  the  Ministry  of  Animal 
Husbandry and Fisheries.

Mr. Abouame said that the PGRFA legislation, strategies, etc. were in the process of being 
reformed, with decisions still pending. There would be more elaborate legislation than that 
which existed at present, and a stocktaking of everything that had been done, including at 
the legislative and regulatory level, was carried out. He stated that there might be the need 
for regulatory additions in the future, as the area of PGRFA was a new one in Cameroon and 
there  might  be  insufficiencies  in  the  resulting  legislation.  With  respect  to  zoological 
resources, Mr. Abouame said that there was an existing legislative and regulatory framework 
that had to be interpreted or adapted to the current strategy, which included a view to the 
intellectual property aspects of zoological resources. These aspects had not been sufficiently 
taken into account in the present framework.

With  regard  to  databases of  traditional  knowledge,  Mr.  Abouame said  that  no  database 
existed yet, but one would be established in order to respond to the current requirements 
concerning phytogenic and zoological  resources. This would require, however,  a national 
survey of intellectual property rights.

Mr. Abouame observed that Cameroon would need to wait to see what the advantages of the 
Treaty  were  before  its  benefits  to  Cameroon  could  be  assessed.  Regarding  benefits  to 
domestic researchers in particular, he stated that there was no a priori reason to believe that 
the research sector would benefit less from the process than the parties directly involved.

With regard to institutions or mechanisms that would help Cameroon to benefit  from the 
ITPGRFA,  Mr.  Abouame said  that  the  institutions  being created in  the  international  IPR 
framework could function normally, and agreement had been reached on creating a control 
mechanism. Cameroon has agreed to create a number of institutes and mechanisms that are 
or will be in contact with the FAO. Mr. Abouame observed that while Cameroon was a bit 
“behind the programme”, the institutions being created at the national, regional and perhaps 
sub-regional levels, and in co-operation with the FAO, would allow the Member States to 
benefit from the IT and its implementation.
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Summary of Interview with Atanas Atanassov

Position: Director of the AgroBioInstitute (Sophia, Bulgaria)

Mr. Atanassov said that Bulgaria intends to take part in all the different agreements on IPR. 
While he did not offer specific suggestions as to what the implications of the ITPGRFA will be 
for Bulgaria in particular, he did note that as time goes on Bulgaria will be both a recipient 
and provider of genetic material.

With  regard  to  the  Bulgarian  effort  (as  a  candidate  country)  to  harmonize  their  national 
legislation with that of the EU, Mr. Atanassov did not see himself in a position to judge what 
implications it had for IPR. He did, however, mention the Seed Law, a GMO law and the 
Biodiversity Law (the implication being that they were enacted to achieve harmony with EU 
legislation), and indicated that these should cover the areas related to the ITPGRFA.

Regarding  general  IPR  protection,  Mr.  Atanassov  confirmed  that  Bulgaria  is  in  full 
compliance  with  the  TRIPS Agreement.  Additionally,  the  Bulgarian  PGRFA legislation  is 
generally modelled after UPOV. However, he also pointed out that Bulgaria does accept the 
Farmers’ Right to sell farm-saved seed. In this regard, then, the Bulgarian legislation more 
closely resembles the ITPGRFA. He said that genetic resources are protected in Bulgaria at 
present, especially if of medicinal value.

Regarding  ex  situ  conservation  activities,  Mr.  Atanassov  said  that  the  AgroBioInstitute 
already plays a role and will continue to do. The AgroBioInstitute has a gene bank, although 
there is another facility in Bulgaria (Institute for Plant Genetic Resources) that has a larger 
genetic material storage role.
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Summary of Interview with Dr. Carlos Correa

Position:  Director  of  the  Master  Program  on  Science  and  Technology  Policy  and 
Management of the University of Buenos Aires; Director of the Post-graduate Course on 
Intellectual Property of the University of Buenos Aires

Dr. Correa first discussed the relationship between the ITPGRFA, CBD, TRIPS and UPOV. 
He stated that  while he does not see any conflict  between the ITPGRFA and TRIPS or 
UPOV, there has been some discussion regarding a potential conflict between the CBD and 
TRIPS. He noted that TRIPS is of relevance to the ITPGRFA particularly with regard to the 
patenting of materials obtained from the Multilateral System and the sharing of benefits from 
commercialisation. However, he stated that TRIPS and the Treaty have different objectives 
and areas of regulation, and doesn’t expect that they will either support or interfere with the 
implementation of the other. Other aspects of the TRIPS Agreement and UPOV Convention, 
such  as  the  debate  over  TRIPS Article  27.3  (b)  and  the  Farmers’  Privilege,  were  also 
discussed.

Dr.  Correa  further  spoke  about  important  issues  still  under  negotiation,  such  as  the 
interpretation  of  “in  the  form  received”.  In  particular,  he  addressed  the  methodological 
considerations  for  determining  the  interpretation,  and  noted  that  the  Vienna  Convention 
outlines procedures for the interpretation of terms.

Additionally,  Dr.  Correa  discussed  the  lessons  that  can  be  learned  from  Argentina’s 
experience with IPR and PGRFA. First, he noted that countries must be careful in defining 
their  standards  for  patentability  and  ways  in  which  patents  are  examined.  Second  he 
mentioned that Argentina’s experience with Monsanto has shown that even if  there is no 
patent protection in your country, for instance in relation to a particular gene, there might be 
problems to the extent that the patent owner may abusively invoke foreign patents to prevent 
exports from products that incorporate that gene, even where the gene would not perform 
any function in the importing country (that is, the product will not be used as seed).

Dr. Correa also addressed institutions for the implementation of the Treaty. He stated that it 
would not be logical, at this time, to create new institutions for the implementation of the 
Treaty, as the Treaty can be implemented by people in government who already work on 
genetic resource issues.

Finally, Dr. Correa discussed whether or not new legislation may be necessary to implement 
the Treaty, and noted that in some countries Treaties are self-executing, whereas in other 
countries they are not.  The need for legislation may be dependent upon this,  as well as 
whether or not the provisions of the Treaty are sufficiently clear to be self-executing. 
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Summary of Interview with Dr. Rolf Jördens

Position: Vice Secretary General for UPOV 

Dr. Jördens first  addressed the implications of the ITPGRFA for pre-existing treaties. He 
noted that the ITPGRFA, like all other treaties, is not intended to change obligations under 
pre-existing  treaties  dealing  with  separate  matters.  A  new international  treaty  should  be 
supportive to pre-existing treaties.

Dr.  Jördens  asserted  that  there  is  no  reason  for  the  ITPGRFA to  change  national  IPR 
regimes in any way, nor is it the intention of the international community to do so. He said 
that  the  UPOV  Convention  pursues  different  objectives  and  is  entirely  independent  of 
existing international treaties, including the ITPGRFA. He further noted that the ITPGRFA 
would not require any changes to national legislation that UPOV members have already put 
in place to comply with the UPOV Convention.

With regard to UPOV’s potential role in the administration of aspects of the ITPGRFA, Dr. 
Jördens noted that the legislation on access to genetic material and legislation dealing with 
the  grant  of  PBR  pursued  different  objectives  with  different  scopes  of  application  and 
requested  a  different  administrative  structure  to  monitor  their  implementation.  He 
recommended  that  IPR  legislation  and  ITPGRFA  access  and  benefit-sharing  national 
legislation be kept separate as they are designed to promote separate (but not incompatible) 
aims.

Dr. Jördens summarised some of the changes made to the UPOV Convention in the latest 
(1991) revision. In general, the aim was to reflect 30 years of experience and advances in 
biotechnology  and  to  continue  to  provide  adequate  incentives  to  the  creation  of  new 
varieties.  The definitions of  “breeder”  and “variety”  and the notion of  “essentially  derived 
variety” have been introduced. The minimum duration of PBR protection has been extended 
and members bound by the 1991 Act must extend PBR protection to all plant genera and 
species.  However,  subsistence  farmers,  using  protected  varieties  privately  and  for  non-
commercial purposes, are not affected by “breeders’ rights.” Furthermore, members may, 
under certain conditions, restrict the breeder’s right in order to permit farmers the saving of 
seed of the protected variety.
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Summary of Interview with Joseph Kengue

Position:  Chargé de recherche, Institut de la Recherche Agricole pour le Développement 
(IRAD), Cameroon 

With regard to the changes that need to be made in Cameroon to implement the Treaty, Mr. 
Kengue said that because negotiations are still ongoing at the international level, and since 
the modalities of implementation have yet to be defined, implementation at the national level 
has not yet been an issue. Cameroon does, however, have certain pre-existing laws and 
programmes, such as the Forest Plan, that relate either directly or indirectly to the ITPGRFA. 
Legislative and institutional changes will therefore be necessary for Cameroon to adapt to 
the ITPGRFA. In general, ITPGRFA implementation will  require resources, which may be 
difficult for developing countries.

Mr. Kengue said that the IT puts in place an international framework, in which benefit sharing 
and the free exchange of  genetic  material  is  regulated by the international  system. One 
question that remains to be addressed is how natural and legal persons, who have for ages 
consciously or unconsciously assured the conservation of genetic material, benefit from the 
exchange so that they continue to do so. Mr. Kengue underlined that the question of how to 
assure equitable benefit sharing was not resolved yet. 

With  regard  to  the  facilities,  infrastructure,  etc.  necessary  to  make  valuable  the  access 
granted by the ITPGRFA to  domestic  researchers,  Mr.  Kengue said that  training will  be 
necessary to assure that people understand the provisions of the Treaty, and that the media 
may play a role in this. Moreover, he said that domestic researchers will need to organise 
themselves to profit from benefit sharing provisions. While the Treaty foresees that everyone, 
including researchers, should benefit from exchanges, there is a need for an institution at the 
national level that supervises the proper functioning of exchanges. 

Finally, Mr. Kengue discussed the potential linkages between OAPI and the ITPGRFA. For 
example, Mr. Kengue said that OAPI is going to train experts to examine plant varieties for 
which protection is requested. Moreover, all Members of OAPI are obliged to implement the 
Bangui Agreements, one provision of which calls for the creation of examination centres, for 
which OAPI is training experts to carry out classification. Senegal and Cameroon have been 
chosen  as  pilot  countries  for  this  activity,  given  infrastructure  and  human  resources 
capacities. The centres, like OAPI, will be African, and more centres could be created in the 
long-term. The centres may offer protection that will guarantee the goals of the multilateral 
system, at least for research purposes. OAPI and those who make protection requests would 
need to bear the costs. 

64



Summary of Interview with Ashish Kothari

Position:  Member,  Kalpavriksh  Environment  Action  Group;  Co-Chair,  IUCN  Theme  on 
Indigenous/Local Communities, Equity, and Protected Areas 

Mr. Kothari first noted that the ITPGRFA is of significance to India for two particular reasons, 
both of which linked to the fact that a majority of the population is still radically dependent on 
agriculture for their livelihood: first, the Treaty’s emphasis on the conservation and exchange 
of  genetic  resources  is  of  importance,  and second,  the  Treaty’s  recognition  of  Farmers’ 
Rights.

Mr. Kothari then discussed the PGRFA-relevant legislation in India, such as the Seed Bill, the 
third amendment to the Patent Act and the Plant Varieties Protection and Farmers’ Rights 
Act (PVPFRA). Mr. Kothari sees the PVPFRA benefiting the formal sector somewhat more 
than farmers themselves, for example because the PVPFRA does not address some critical 
issues being faced by the farming community, such as continuing genetic erosion and bio-
piracy. He did, however, state that he finds the PVPFRA very much preferable to the Seed 
Bill. He stated that both the Plant Varieties Act and the Seeds Bill go along the same path of 
intellectual property rights and, in that sense, of privatisation of what should essentially be 
public knowledge. From that perspective, he saw both as problematic.

Mr. Kothari also discussed recent trends in Indian handling of IPR issues for PGRFA, and 
argued that while India had a pretty progressive position on IPR until  a few years back, 
recent pressures from the WTO, seed companies, etc. have led to developments which he 
regarded as unfortunate, such as allowing life form patenting or the granting of private IPR 
on agricultural processes. On the other hand, he noted that the Biological Diversity Act has 
some  potentially  useful  provisions  regarding,  for  example,  the  consultation  of  local 
communities or the need for screening of IPR applications through a regulatory process, 
provided the rules under the Act adequately empower communities to use these provisions. 

With regard to the Indian Traditional Knowledge Digital Library (TKDL), Mr. Kothari observed 
that many people are sceptical about the value of such a database without an adequate 
protection regime for traditional knowledge. While on the one hand such databases could 
bring great benefits to people, on the other hand they also make traditional knowledge much 
more easily available to people who might mis-use it.209 While the Biodiversity Act has a 
general  provision  for  the  protection  of  traditional  knowledge,  it  has  not  yet  been 
operationalised through implementation rules. 

Finally, Mr. Kothari stated that a particular challenge for India at the moment relating to IPR 
for PGRFA is how to protect the knowledge and resource rights of the small farmer, small 
non-farming  fishing  populations,  tribal  populations  and  anybody  else  who  is  using  plant 
genetic  resources  for  their  livelihoods.  The  issues  are  very  complex  with  regard  to  the 
protection of traditional knowledge and the sharing of benefits arising from the use of that 

209 In 1999, the Indian National Institute of Science Communication (NISCOM) and the Department of Indian 
System of Medicine and Homeopathy (ISM&H) began a collaborative effort to establish a Traditional Knowledge 
Digital Library (TKDL). The TKDL has thus far focused primarily on Ayurveda (a traditional Indian system of 
medicine), and proposes to digitise the information on Ayurveda in the public domain. Ultimately, the project 
intends to digitise and make publicly available approximately 140,000 Ayurveda pages. The information will be 
made available in a number of languages (English, Spanish, German, French, Japanese and Hindi). By making 
this information available, the TKDL may help to prevent the granting of patents on traditional knowledge, see on 
the TKDL, Commission on Intellectual Property Rights (2002), p. 81. 
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knowledge. He said that the biggest challenge is keeping the knowledge in the public domain 
so that everybody can use it, without it getting monopolised and mis-used.
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Summary of Interview with Bernard Le Buanec 

Position: Secretary General for the International Seed Federation (ISF)

Mr. Le Buanec indicated that he did not think that the ITPGRFA would have any adverse 
effect on the international IPR system or on the plant breeding industry.  In fact,  the ISF 
recommends that all species of PGRFA be included in Annex 1 of the treaty.

Mr. Le Buanec did not see any inconsistencies between the treaty and TRIPS, pointing out 
that  the  TRIPS  Article  27.3  (b)  requirement  that  Member  Nations  provide  some  IPR 
protections for plant varieties was easily satisfied and consistent with the ITPGRFA. TRIPS 
only applies to the protections of a developer’s right to commercialise a product for trade. Yet 
the ITPGRFA’s developer’s exception, which allows a developer to refuse to make genetic 
material available through MTAs while in the process of developing, does not affect IPR at all 
since the material is by definition not on the market while it is being developed. 

He noted that seed-saving as promoted by the treaty was a controversial issue but that no 
national legislation need be changed to accommodate it, as the treaty specifies “subject to 
national laws”. 

As for funding, Mr. Le Buanec stated that many international organisations, especially the 
CGIAR but including the seed industry as well, have already been working to achieve the 
treaty’s requirements of conservation. For additional assistance, the Governing Body would 
subsidise programs in developing nations through member dues, which will be paid by each 
Member  State  in  proportion  to  its  economic  capacity.  Funds  from  MTAs  will  not  be 
substantial revenue for the Governing Body until 5 to 10 years from the enforcement of the 
treaty,  as some time is necessary in order to measure and collect the benefits.  Material 
Transfer  Agreements  (MTAs)  will  be  enforced through  private  arbitration  or  international 
courts, therefore creating no costs for the Member States, of which the parties to the MTA 
are citizens.

Mr. Le Buanec proposed that the implementation of the IT be kept as simple as possible in 
order to be cost-effective. He pointed out that Member States will have very few obligations 
under the treaty and that the Governing Body will be the main organ of implementation and 
enforcement. Countries themselves will rarely be parties to an MTA but rather institutions 
such as universities or  plant breeding corporations will  form the majority of MTA parties. 
Furthermore, Mr. Le Buanec suggested that NGOs should not play a role in MTA disputes 
unless they are parties to the MTA. Mr. Le Buanec suggests that the national court system 
should not generally be used to enforce MTAs, nor should any international court, but rather, 
private arbitrations should be used for dispute settlement. In the event that national courts 
are used, the parties should use a court of a country of which at least one party is a citizen 
and ordinary contract law is all that should control the case. Mr. Le Buanec stated that no 
new legislation must be created to enforce MTAs.

In short, Mr. Le Buanec observed that the ITPGRFA will not necessarily change the existing 
IPR regime, the international system is already working to conserve and disperse PGRFA 
and that the implementation and enforcement of the treaty will be very centralised within the 
Governing Body. All these factors will facilitate the cost-efficient implementation of the treaty, 
especially in developing nations.
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Summary of Interview with Ms. Vanesa Lowenstein

Position: Dirección  Nacional  de  Mercados  para  Argentina,  Secretaría  de  Agricultura, 
Ganadería, Pesca y Alimentos (Secretary of Agriculture, Livestock, Fisheries and Food) 

Ms. Lowenstein took part in the July 2005 meeting on the SMTA, which she described as 
very  productive.  In  particular,  she  noted the  somewhat  unexpected consensus  that  was 
reached  between  both  South  American  GULAG  countries  of  Latin  America  and  the 
Caribbean and the subsequent consensus between G77 countries and China. 

Ms. Lowenstein also addressed the debate on the interpretation of “in the form received”. Ms. 
Lowenstein noted that the US has been in favour of defining the term, and expressed her 
concern that once the definition of “in the form received” could be disputed and elaborated, 
then all  definitions in the treaty would become circumspect.  This is problematic because 
Argentina,  as  well  as  other  developing  nations,  prefers  to  decide  the  enforcement 
mechanism for the MTAs first before pinning down interpretations of the MTA’s text. 

Regarding the question of arbitration, Ms. Lowenstein stated that Argentina and the G77 
prefer an international arbitration system to enforcement through national courts. While more 
expensive overall, such a system would provide uniform interpretations of the terms of the 
SMTA. By leaving interpretation to an international arbitration system, Argentina hopes to 
avoid the partisan pressures between Member States and plant breeding firms that are likely 
to affect the outcome of SMTA meetings. In fact, Argentina and the G77 recommend that 
third parties (members of the FAO) be assigned to bring suits enforcing MTAs when the 
injured party has no interest or financial capacity to bring a suit on their own behalf. Since the 
benefits of an MTA do not flow directly back to the PGRFA provider, the provider generally 
has no direct interest in enforcing the terms of the MTA. In addition, providers are generally 
from developing nations  and  therefore  have  few resources  to  spend  on  monitoring  and 
financing legal suits against recalcitrant PGRFA recipients. Therefore, the G77 believes that 
the Governing Body (although it has no legal standing in its own right) should appoint a 3rd 

party beneficiary (probably a member of the FAO) to monitor MTA compliance and bring 
suits  on  behalf  of  Providers,  especially  those  from  developing  countries.  The  3rd party 
beneficiary and the suits that she initiates would be funded by the multilateral system, rather 
than any specific country.

Ms. Lowenstein also discussed Argentina’s likely implementation costs, and suggested they 
would be concentrated in the areas of legislation drafting and training. Argentina currently 
does not have any legislation for the implementation of the CBD. It has never enforced a 
CBD-style ABS contract and, indeed, Argentinean researchers, professors and the keepers 
of Argentinean genetic repositories have had a history of freely giving out genetic information 
to any and all who request it on the international market. Training will therefore be necessary 
to inform those in control of PGRFA of their rights. Furthermore, legislation that governs CBD 
benefit-sharing  programs  will  be  integrated  into  the  same  legislation  that  will  govern 
ITPGRFA MTAs. 

Ms.  Lowenstein  said  that  Argentina  will  most  likely  use  existing  national  institutions  to 
implement the IT. This will save money and centralise the government and its interests in the 
ITPGRFA. The INTA  (Instituto Nacional de Tecnología Agropecuaria, National Institute of 
Agricultural  Technology)  will  be  largely  responsible  for  implementing  benefit-sharing 
legislation. Argentina need not change its existing IPR regimes too greatly, though, as it is 
already TRIPS compliant.
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Summary of Interview with Dr. Arturo J. Martinez

Position: Service Chief of the FAO AGPS (Seed and Plant Genetic Resources Service)

Dr. Arturo Martinez is the Service Chief of  the FAO AGPS (the Seed and Plant Genetic 
Resources Service of the FAO). The office focuses on the in situ and ex situ conservation of 
PGRFA. 

Dr. Martinez explained that the financial and enforcement structures of the ITPGRFA are still 
up in the air, as are the precise interpretations of various provisions such as ITPGRFA Article 
12.3  (d)  “in  the  form  received”.  Therefore,  no  countries  have  been  able  to  implement 
provisions to meet its requirements, and he was not eager to speculate on the potential costs 
of the International Treaty.

Dr. Martinez noted that TRIPS is only relevant for trade; therefore it plays very little role in the 
application of the ITPGRFA. The ITPGRFA’s benefit system is only used to gain access to 
genetic material for breeding and developing. Thus, TRIPS Article 27.3 (b), which requires all 
Member States to provide some sort of intellectual property protection for plant varieties, is 
consistent with ITPGRFA since the ITPGRFA’s information-sharing system is not trade per 
se. If, however, Member States were required to include a Genetic Indicator for the country 
of origin of all  relevant PGRFA in products, then TRIPS might be applicable since trade 
would then be implicated. It is also unclear how trade is not implicated when benefits will 
likely be measured based on whether the recipient has commercialised the material and how 
much the recipient has profited from this commercialisation.

He further observed that Farmer’s Rights are not present in TRIPS or the UPOV agreements. 
The extent to which the introduction of this concept in the ITPGRFA will affect those treaties 
is uncertain. For example, India’s strong farmers’ rights provisions have prevented India from 
being accepted into the UPOV. As a member of the ITPGRFA, its national legislation might 
be in compliance with the FAO treaty while it still is unacceptable for the UPOV. 

While there is no enforcement body under the CBD, the ITPGRFA enforces MTAs. In fact, 
the  enforcement  and  facilitation  of  ITPGRFA provisions  is  largely  centralised  under  the 
Governing Body. Developed Member States will meet their burden of promoting capacity-
building in developing nations not directly, but through their dues, which are distributed by 
the Governing Body to that purpose. Mr. Martinez recommended that Member States not 
“reinvent the wheel” by each creating their own, independent enforcement agency for the 
ITPGRFA, but rather pool their resources into a centralised agency as much as possible. 

With regard to financing the ITPGRFA, Dr.  Martinez said that most of the money will  be 
received from payments of a fair proportion of the benefits of materials used through the 
system. The Governing Body collaborates to decide how this money should be spent. Article 
34 specifies that the Governing Body will identify needs and address them in specific regions 
with specific programs. The obligations of developed nations to assist less developed nations 
in capacity building seem to be met by their dues to the Trust Fund and their payments for 
the benefits gained from any MTAs. Benefits need not be monetary, but may be in the form 
or  information  sharing  or  capacity-building.  The  Governing  Body  hopes  to  encourage 
capacity-building by fostering and funding co-operative projects between private and public 
sector  institutions.  However,  under no circumstances will  the funds be directed solely  to 
private sector development institutions.
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Summary of Interview with Dr. S. Bala Ravi

Position: Biodiversity Advisor, MS Swaminathan Research Foundation

Dr. Ravi first described the situation in India with regard to genetic diversity of PGRFA and 
the potential importance of the ITPGRFA. On the one hand, India has very good genetic 
diversity in a number of crops, such as rice, banana and yams. For example, India has over 
50,000 genetic accessions for rice alone. On the other hand, the Indian genetic diversity in 
other major cereal crops, such as wheat and maize, or even for that matter in pearl millet or 
sorghum,  is  not  sufficient  for  a  long-term national  breeding  program.  The  treaty  should 
therefore assist India in germplasm exchange for its food and nutritional security

With regard to Indian policy for PGRFA, Dr. Ravi said that Indian policy on IPR related to 
living systems is strictly to the extent what is legally required under TRIPS and not beyond. 
There is a very strong public  opinion in  India against  patenting life  forms.  Hence Indian 
lawmakers had to take a sui generis option for protecting plant varieties without curtailing the 
traditional rights of farmers on seed. The Indian legislation on Protection of Plant Varieties 
and  Farmers’  Rights  Act  can  serve  as  a  model  for  other  developing  countries  where 
agriculture serves the livelihood of majority of population with many of them earning a per 
day income below 2 US$.

Concerning the likely Indian implementation costs associated with the ITPGRFA, Dr. Ravi 
observed that  in situ and  ex situ conservation of PGR of mandated crops is a very costly 
exercise.  For  some of  the  crops,  the  Indian diversity  far  exceeds what  is  collected and 
conserved  in  CGIAR gene  banks,  and  India  is  also  a  primary  and secondary  centre  of 
diversity for a number of crop species. In situ conservation therefore assumes importance in 
conserving and enhancing the genetic diversity.

Dr. Ravi described the existing Indian legislation most relevant to PGRFA and its movement 
across borders: Biological  Diversity Act,  2002; Protection of Plant Varieties and Farmers’ 
Right Act (PPVFR), 2001; The Seeds Act, 1966; The Plants, Fruits and Seeds (Regulation of 
Import into India) Order, 1989; and Plant Quarantine (regulation of Import to India) Order, 
2003, 2004, 2005.

Like other experts, Dr. Ravi shared the view that the PPVFR tries to balance Farmers’ Rights 
and  Breeders’  Rights,  but  he  also  pointed  out  that  the  extent  to  which  this  balance  is 
maintained over the course of implementation remains to be seen and will be watched with 
interest. He described the proposed Seed Bill,  on the other hand, as a pro-seed industry 
piece of legislation that has faced stiff public opposition for its anti-farmer provisions. The 
original proposal has been withdrawn and is in the process of being reworked.

Finally, Dr. Ravi commented on the Indian Traditional Knowledge Digital Library, and like 
other experts noted the need for the protection of traditional knowledge. The only protection 
possible is a legal requirement for honest acknowledgement of the use of TK as prior art and 
an undertaking with the concerned Contracting Party for equitable sharing of benefits arising 
from such use. Moreover, it must be possible to revoke IPR on the grounds of falsification or 
failure  in  fulfilling  the  undertaking on equitable  benefit  sharing.  Dr.  Ravi  stated that  this 
protection must be international, because most of the PGR and TK piracy that has come to 
light has been international, and hence only an international instrument, which adequately 
reconciles the inconsistencies between the CBD and TRIPS Agreement shall  resolve the 
issue.
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Summary of Interview with Ms. Dusadee Rungsipalasawasdi

conducted via email questions & responses in August 2005

Position: Office  of  the  Permanent  Secretary  for  the  Thai  Ministry  of  Agriculture  and 
Cooperatives

Ms.  Rungsipalasawasdi  spoke about  the  significance of  the  ITPGRFA for  Thailand,  and 
noted that Thailand is appreciative of the treaty’s acceptance of farmers’ rights, protection of 
traditional knowledge and aim of capacity building in the area of plant breeding research. 
She also noted that the way in which Article 1 will be interpreted and implemented is of great 
significance.

She also noted that while Thailand has signed but not yet ratified the treaty, a number of 
bodies and agencies in Thailand, in particular the Ministry of Agriculture and Cooperatives, 
have been involved in assessing the impacts (positive and negative) of the ITPGRFA. In 
particular, Ms. Rungsipalasawasdi described the meetings and findings of the preparatory 
committee assigned to studying the treaty impacts. She noted that while government officials 
generally had a positive outlook on the IT and expressed a desire to take part in the ongoing 
negotiations, NGOs and other stakeholders were concerned that the positions taken would 
not be the appropriate ones. Ultimately the committee found that Thailand should wait two 
years  before  taking  action  on  the  treaty,  so  that  the  provisions  of  the  SMTA  and  the 
functioning of the Governing Body will be clear. 
Ms. Rungsipalasawasdi said that should Thailand choose to ratify the ITPGRFA, it may need 
to revise some of its IPR legislation. Because some legislation, such as the Plant Varieties 
Protection Act of 1999 and the Protection and Promotion of Traditional Medicinal Intelligence 
Act of 1999, were inspired by TRIPS and the CBD, they may need to be revised if they are to 
be in harmony with the ITPGRFA provisions on ABS and the Trust Fund.
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Summary of Interview with Dr. Suman Sahai

Position: Director: Gene Campaign, India

Dr. Sahai first stated that the ITPGRFA is important because internationally it  is the only 
recognition of Farmers’ Rights. Although the Farmers’ Rights provisions are non-binding, the 
treaty nevertheless is  still  the only  document that  even acknowledges that  farmers have 
rights and quotes their contribution, and makes it very clear that these rights are based on 
contributions  and  not  that  these  are  acts  of  charity  or  compassion.  This  is  particularly 
important for countries like India that have struggled very hard to get Farmers’ Rights in their 
own legislation.

Dr. Sahai further noted that, in light of developments such as the pressure for TRIPS-plus 
standards  and  the  commercialisation  of  genetic  resources  for  agriculture  and 
pharmaceuticals,  it  is  important  that  the  treaty  be  strengthened  as  much  as  possible. 
Moreover, she emphasised that countries and groups must work together to ensure that the 
treaty remains a valid reference point and continues to be invoked.

Dr. Sahai then provided background information about a number of pieces of proposed and 
enacted  legislation  in  India.  In  particular,  she  discussed  the  Biodiversity  Act,  the  Plant 
Varieties  Protection  and  Farmers’  Rights  Act  (PVPFRA),  the  Act  on  Geographical 
Indications,  the Patent  Act  and the proposed Seeds Act.  She expressed disappointment 
regarding recent trends in India relating to IPR on PGRFA. For example, the PVPFRA has 
not yet been brought into force, and the government has applied for UPOV membership, 
which could have negative implications for Farmers’ Rights.

She  described  the  developments  leading  up  to  the  creation  of  the  Indian  Traditional 
Knowledge  Digital  Library  (TKDL),  as  well  as  some  of  the  concerns  surrounding  it.  In 
particular, she noted that unless the TKDL or any other database enjoys legal protection of 
some kind, which it does not today, it will still be open to bio-piracy. Without international 
legal  protection,  something  could  be  taken  out  of  the  TKDL  and  potentially  patented 
elsewhere.  It  is  for  this  reason  that  Gene  Campaign  has  built  up  its  own  database  of 
indigenous knowledge, which is shared with the Ministry of Science and Technology but is 
not made public. 

Finally,  with regard to how members of  civil  society can play an effective advocacy role 
relating  to  agriculture,  Dr.  Sahai  recommended  that  they  learn  to  speak  the  scientific 
language  and  understand  scientific  arguments.  Issues  related  to  biological  resources, 
conservation  and  those  related  to  GMOs,  are  fairly  technical  in  nature  and  must  be 
approached on the basis of facts, rather on an emotional level alone. Thus, if civil society is 
to make their case accurately and forcefully, it must be prepared to build its capacity in terms 
of scientific and technical argumentation.
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Summary of Interview with Ms. Tomme Young, J.D.

Position: Senior Legal Officer, IUCN

Ms. Young first gave an overview of the international ABS system under the CBD and the 
extent of its relationship with the ITPGRFA. She stated that, like the rest of the CBD, the ABS 
system is  intended for  national  implementation,  and does not  envision  any  need for  an 
international enforcement mechanism. She noted that, up to now, most ABS issues occur 
under contract. She cited four problems with such contracts: 

• First, Genetic-resource contracts are practically and legally difficult to enforce, after the 
resources leave the source country. There is no scientific test for a product to determine 
precisely which subspecies's genetic material or biochemical formula was used in the 
creation of a product and what country that genetic material came from.

• Second, it is nearly impossible to identify or apprehend the violation, when someone uses 
genetic resources without complying with access requirements. 

• Third, utilisation of genetic resources occurs in laboratories and private facilities, so that 
even developed country governments may not be able to directly oversee these activities. 
For developing countries, if it were possible to monitor compliance with benefit-sharing 
contracts in the user country, such monitoring would be extremely costly. 

• Fourth, in most countries, there is no legislation or other legal basis to completely support 
consistent  legal application of the novel concept that 'genetic resources' are valuable 
legal property rights separate from the value of the biological material and products. 

Mr. Young cited claims that the ITPGRFA carves PGR from the existing structure of the 
CBD. She notes that the treaty leaves several key aspects applicable to all PGR, such as 
IPR issues,  to be addressed by the CBD. Most commentators believe that the CBD will 
continue to apply  to  wild  PGR,  unlisted species,  and to PGR that  is  found in  non-party 
countries and is not obtained through the IARCs. Concerns relating to the functionality and 
enforceability  of  the  ITPGRFA  and  the  remaining  role  of  the  CBD  in  PGR  are  being 
considered in a new wave of international negotiations of the 'international regime on ABS' 
as mandated by the World Summit on Sustainable Development. 

In this connection, Ms. Young noted that there is no such thing as "international contract 
law." Consequently, in order to get jurisdiction over a user in another country, one must rely 
on either that country's law or that country’s consent to jurisdiction of international courts, 
arbitrators or other authorities. This is true of both the CBD and the ITPGRFA. Arguably, if 
the ITPGRFA Parties (collectively or individually) agree to an international arbitration process 
relating to the use of listed resource, this process could then be used to enforce any binding 
or firmly enforceable provisions of ITPGRFA contracts. 

The  ITPGRFA  system  is  presently  still  evolving.  The  primary  determinant  of  its  future 
effectiveness will be the parties themselves. As countries “buy into” the ITPGRFA system, 
they can make it  work, both through national legislation and through their  priorities. Like 
private  users,  governments  cannot  easily  be  ‘compelled’  to  comply  with  international 
agreements. Affirmative compliance is the best solution. 

Dr. Young recommended that developing country governments start by defining the extent of 
ITPGRFA application  within  their  borders  (whether  genetic  material  is  part  of  the  public 
domain, which species are covered, and the role of the national government in MTAs and 
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their enforcement.) It would be useful for developing countries to define their understanding 
of the concept of Farmers’ Rights, although this has been recommended for many years, 
without results.

In addition, in light of limited opportunities for international enforcement, Ms. Young strongly 
suggests that the ABS program develop internal incentives for compliance. At present, only 
the provider countries and IARCs have incentive to ensure that the recipient complies with 
the contract. However, Parties might be able to create incentives tied to the importation (or 
issuance of licenses for introduction) of products of PGR to proof of benefit-sharing. This 
could be an incentive to the developers of such products to comply with both systems. 
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11.3 Annex III Summary of Questionnaire Responses210

This annex provides a summary of the questions posed in the project questionnaire, as well 
as the answers provided by questionnaire respondents. The questionnaire was developed, 
pre-tested with three individuals and later refined. Questionnaires were sent out by email in 
the period from August to November 2005, seven completed questionnaires were received.

Question  1: What  do  you  feel  is  the  significance  of  the  ITPGRFA  for  developing 
nations, in the context of the international system of IPR rules?

Respondents noted a number of aspects of the treaty that are of significance; responses 
tended to  concentrate,  however,  on three issues:  access to PGRFA,  sharing of  benefits 
arising  from  commercialisation  and  the  treaty’s  relation  to  IPR.  Finally,  a  number  of 
respondents  cautioned  that  the  impact  of  the  ITPGRFA will  be  largely  dependent  upon 
ongoing negotiations and future implementation.

With regard to access, Michael Halewood stated that ”the IT creates a 'horizontal' research 
commons in which all parties, developing and developed countries, can participate, gaining 
access to an exponentially greater number of accessions and wider range of diversity than 
they could maintain on their own. This horizontal commons intersects at its outer edges with 
existing IPR agreements, which can be characterized, in comparison, as 'vertical' given that 
they  create  private  rights  of  control  that  affect  others'  rights  of  access.  The  horizontal 
research commons and vertical IPR rights are not in conflict”. Similarly, the CIEL argued that 
”the  FAO treaty  responds  to  concerns,  particularly  on  the  part  of  developing  countries, 
regarding the need to ensure access to plant genetic resources for food and agriculture”.

Also relating principally to access to PGRFA (but to IPR, as well), another respondent felt 
that effects on developing nations will be negative: ”the treaty will stifle research in crops of 
significant  interest to  developing nations.  The many restrictions and conditions the treaty 
imposes, while not economically prohibitive, will ensure that breeders get their material from 
other sources. Today's molecular tools allow breeders to identify valuable genes in almost 
any genetic material, eliminating or significantly reducing the value of prospecting in source 
materials covered by the treaty. Since the treaty limits the freedom of developing nations to 
deal with breeders in other ways, this means that there will be little access and no benefit 
sharing  with  developing  nations  because  they  are  unable  to  deal  with  breeders  on 
economically, legally and administratively attractive terms”.

210 The authors would like to thank Carlos Correa, Vanessa Lowenstein, Arturo Martinez and Tomme 
Young for their assistance in designing the questionnaire(s).

The authors would also like to thank the questionnaire respondents, who included: 
- Regine Andersen (Research Fellow, the Fridtjof Nansen Institute
- Christine Frison (Legal Research Fellow, Centre for International Sustainable Development 
Law)
- Dennis Gehnen (Lawyer)
- Michael Halewood (Policy Research and Support Unit, International Plant Genetic 
Resources Institute)
-María Julia Oliva (IP and Sustainable Development Project; Center for International 
Environmental Law)
Additional responses were received from persons who wished for their answers to remain 

anonymous.
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The sharing  of  benefits  arising from the commercialisation of  PGRFA was also  cited  as 
important. The CIEL observed that the treaty ”provides that benefits arising from the use of 
PGRFA  under  the  multilateral  system  should  be  shared  fairly  and  equitably  through 
information  exchange,  access  to  and  transfer  of  technology,  capacity  building  and  the 
sharing of monetary benefits derived from the commercialization of PGRFA. As a result, the 
FAO treaty is of immense significance for developing countries”.

The  relationship  of  the  ITPGRFA  to  IPR  rules  received  a  great  deal  of  attention  from 
respondents.  Regine  Andersen,  for  example,  argued  that  ”the  ITPGRFA  represents  a 
counter weight to the multilateral IPR system in that it primarily is aimed at opening access to 
PGRFA and not limiting it as IPR systems to various degrees do ... Particularly, it provides 
that IPR on material received from the Multilateral System shall not be allowed - in the form it 
is received, in order to maintain open access.” Similarly, Dennis Gehnen stated that ”one of 
the main problems of the protection of plant genetic resources and traditional knowledge is 
that the international IPR regime is generally based on the attribution of property or exclusive 
rights to single entities only. However, especially the protection of traditional knowledge often 
requires an attribution of exclusive right to communities. Thus, it remains to be seen if this 
kind of protection really fits into the IP-pigeon hole.”

However, a number of respondents cautioned that it is too early to speak confidently about 
the actual effects the treaty will have. The CIEL wrote that ”many of the issues related to the 
implementation of these objectives and principles are directly linked to developing country 
positions in  current  international  intellectual  property  discussions and negotiations.  It  has 
been noted that the intellectual property-related issues presented by the implementation of 
the ITPGRFA – such as the scope of the prohibition on claiming intellectual property rights 
that restrict facilitated access to PRGFA under the multilateral system and the circumstances 
in which a PGRFA product is available without restriction – are in large part reflections of 
controversies in the broader international context. In particular, many of these issues are 
currently being discussed in the context of the intellectual property and development agenda 
pursued  by  a  range  of  developing  countries  and  Northern  and  Southern  civil  society 
organizations  in  international  fora.  The  consideration  of  the  FAO  treaty  process  in  the 
broader international context and the recognition of the need for a synergistic approach to IP-
related issues are thus essential to achieving effective results in intellectual property and 
development issues in a crosscutting manner”.

Along the same lines, Regine Andersen argued that the provisions of the treaty relating to 
the restriction of IPR on materials ”in the form received” are not clear, and it remains to be 
seen whether or not they have much effect. Dennis Gehnen cautioned that ”the significance 
of the ITPGRFA depends largely on the success of its implementation. In this regard, the 
creation  of  an  effective  system  of  benefit-sharing  will  play  a  key  role.  Especially  the 
distribution of the benefits arising out of the exploitation of indigenous plants through the 
local  governments  may  be  challenged.  Oftentimes  governmental  systems  tend  to  be 
ineffective and intransparent”.

Question  2a:  What  national  institutions  are  necessary  or  desirable  in  order  to 
effectively implement the ITPGRFA?

• National PGRFA Authorities/Co-coordinators?
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There was a general  consensus among questionnaire respondents that  national  PGRFA 
authorities or co-ordinators are either desirable, very desirable or necessary. 

Regine Andersen observed that responsibility for PGRFA issues tends to fall between two 
chairs: because PGRFA is about biodiversity, it is often the responsibility of the ministries of 
environment.  Oftentimes,  however,  they  do  often  not  feel  responsible,  and  refer  to 
departments of agriculture. In the departments of agriculture there are other important issues 
on the agenda, most notably the demand to increase food production, and PGRFA is not 
considered a priority”.

• PGRFA Legislation?

Respondents  assessed  PGRFA-specific  legislation  as  either  desirable,  very  desirable  or 
necessary. 

Regine Andersen noted that for a national co-ordinating body to be effective, it needs the 
authority of legislation. Moreover, developing legislation would also have the additional effect 
of making the issue known in the country through the consultation processes that are often 
attached (in democracies).

• National Database (e.g. on MTAs, PGRFA Legislation, etc.)?

While most respondents considered a national database to be desirable, very desirable or 
necessary, one respondent felt that such databases are only marginally useful.

Regine Andersen stated that  while databases are desirable, in  developing countries with 
scarce resources they are not the most important task. Developing countries may have many 
requirements with regard to infrastructure and institutional capacity,  and binding up good 
people in database work instead of activities aimed directly at the maintenance of PGRFA 
may not be advisable.

• Comments:

One respondent noted that other necessary institutions include effective legal systems for the 
recognition, implementation and enforcement of contracts and intellectual property rights, 
including rights dealing with germplasm, conventional and transgenic plants, and isolated 
genes and gene segments.

Question  2b:  How common are  these  national  institutions  in  today’s  international 
system (particularly in developing countries)?

• National PGRFA Authorities/Coordinators?

There was a diversity of opinion on this issue; whereas some respondents felt that national 
PGRFA  authorities  or  coordinators  are  common,  other  respondents  judged  them  to  be 
uncommon or rare.

According to Regine Andersen, ”often you will find several governmental entities vested with 
fractions or elements of PGRFA management in one country. Some of them may have a 
larger responsibility. Some of them even seek to co-ordinate the others. The problem is that 
normally none of them cover the entire scope of PGRFA management as provided in the 
ITPGRFA. Therefore, there are bodies, but they are not sufficient to handle the coordination 
of the implementation of the ITPGRFA”.
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• PGRFA Legislation?

All respondents judged PGRFA-specific legislation to be uncommon or rare.

• National Database (e.g. on MTAs, PGRFA Legislation, etc.)?

There was a consensus among respondents that national databases are uncommon or rare.

Michael  Halewood,  however,  noted  that  national  databases  ”are  becoming  increasingly 
common, largely as a result of efforts coordinated by FAO for countries to report on their 
progress in the implementation of the Global Plan of Action. Levels of data included within 
these data bases also varies a great deal from country to country. Some countries (often the 
larger,  more  developed  among  the  developing  countries)  have  national  databases  that 
include  significant  evaluation  data.  Other  countries,  with  fewer  resources,  will  have 
information  on  the  number  of  accessions  of  a  crop/forages,  basic  passport  and  some 
characterization  data.  In  general,  the  number  and  quality  of  national  databases  are 
increasing.  Standardizing and making them easily  searchable is  a key to  the successful 
operation of the IT”.

Regine  Andersen  observed  that  ”national  databases  are  in  the  coming  in  developing 
countries. However, they are rather spurred by the development of UPOV-like legislation, 
which demand knowledge on prior Article Probably the community registries in India can be 
connected  to  the  ITPGRFA,  since  they  are  based  in  regulation  on  plant  breeders'  and 
farmers' rights, particularly the last - which is again taken from the ITPGRFA, Article 9.”

• Other?

One respondent noted that ”national legal systems for the recognition, implementation and 
enforcement  of  contracts  are  relatively  common;  intellectual  property  rights  systems are 
relatively uncommon, and in light of recent decisions, will be delayed even further”.

Question  2c:  Generally  speaking,  how  functional  or  effective  are  these  national 
institutions (particularly in developing countries)?

• National PGRFA Authorities/Coordinators?

All respondents stated that national PGRFA authorities are generally ineffective or that their 
effectiveness varies.

According to Michael Halewood, ”because there is not much PGRFA legislation, and most of 
it is not tailored to the implementation of the treaty, it is fair to characterize it as either non-
existent or not effective in implementing the treaty. National ABS laws that were developed 
before the IT  came into force and that  do not  take it  into consideration  will  need to be 
adapted to accommodate the scope of the multilateral system of access and benefit sharing 
created by the IT”.

• PGRFA Legislation?

Respondents  assessed  PGRFA  legislation  as  either  generally  ineffective  or  of  varying 
effectiveness.

• National Database (e.g. on MTAs, PGRFA Legislation, etc.)?

Most  respondents  felt  that  national  databases are  either  of  varying effectiveness  or  are 
generally ineffective.
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Question 3: Were the structure/operation of these institutions generally inspired by 
TRIPS or other IPR related rules and agreements (CBD, UPOV, FAO’s Global Plan of 
Action, etc.), and how could this be significant for ITPGRFA implementation?

• National IPR Authorities

Not surprisingly, there was a very clear consensus among respondents that national IPR 
authorities were generally inspired by TRIPS and UPOV. However, it was also observed by a 
respondent that the FAO’s GPA plays an important role, albeit unconsciously.

• National IPR Legislation

There was also a clear consensus that national IPR legislation was inspired by TRIPS and 
UPOV.

Michael  Halewood also noted that  ”sometimes the most  influential  factor  is  the fact  that 
implementing national IPR legislation is part of a trade or aid deal with developed countries”. 

• PGR Conservation Programmes

Respondents stated that PGR conservation programmes can be linked to the CBD and the 
FAO’s GPA. 

However,  Michael  Halewood  observed  that  ”numerous  national  PGR  programs  were 
institutionalized before the GPA came into existence. Countries created such programmes 
out of self interest, with financial assistance from developed and developing countries and 
international organizations”. Another respondent stated that the CGIAR's role is important 
here,  and  that  the  Global  Crop  Diversity  Trust  (GCDT)  can  do  a  lot  to  structure  and 
coordinate conservation programmes”.

• PGR Research & Development Institutions

Most  respondents  cited  the  FAO’s  GPA as  the  agreement  inspiring  PGR research  and 
development  institutions.  However,  the  CGIAR  was  again  noted  by  one  respondent  as 
essential, and Michael Halewood stated that, like PGR conservation programs, numerous 
national research programs were institutionalised before the GPA came into existence.

Question 4: How do you expect the ratification and implementation of the ITPGRFA to 
change the amount and allocation of the costs associated with the listed areas of IPR 
management (particularly in developing nations)?

• IPR Administration

There were a range of opinions on this issue: respondents’ expectations ranged from no 
effect to a large increase. 

• Access Monitoring and Enforcement

Most respondents expected either a small increase or large increase in access monitoring 
and enforcement costs. 

It was noted, however, that the effect will depend upon the SMTA and whether monitoring is 
envisaged.  If  it  does  not  do  this,  then  there  should  then  no  effect  on  monitoring  and 
enforcement costs.
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Regine Andersen also observed that even though there may be a small cost increase, this 
does not mean that it is less important.

• Participation in International Negotiations

While differences of opinion existed among the respondents as to whether the participation 
costs would increase or decrease, all respondents felt that the change would either be small 
or non-existent.

Michael Halewood observed that ”the costs of participation in the negotiations of the IT itself 
were significant; overall rates of expenditure on meetings of the Governing Body should be 
significantly less. That said, countries will still need to attend the range of other international 
negotiations that have direct or indirect impacts on IPR and PGRFA”.

• Conservation Activities

Respondents’  expectations  varied  greatly,  from  a  large  decrease  to  a  large  increase, 
concerning the change in conservation activity costs. 

Michael Halewood argued that ”the transaction costs associated with uncertainty about the 
terms  and  conditions  (including  IPR  terms)  under  which  parties  are  willing  to 
share/exchange/pool  resources  for  the  purposes  of  conservation  have  been  sharply 
increasing in  recent  years,  in  some cases,  causing those activities  or  projects  to  cease 
entirely. The certainty created by the IT about those conditions, and the platform crated by 
the IT for  exchanges,  should have a very significant  effect  in  lowering those transaction 
costs.”

Dennis Gehnen, however, noted that costs may be heavily dependent upon whether or not a 
genetic resources register already exists (as in some UPOV countries), and that setting up 
such a register could imply a large cost increase.

While Regine Andersen expected a large increase in costs for conservation activities, she 
also said that ”this is the most important area right now, and it is extremely important that 
these costs be met”.

• Research and Development Activities

As in the case of conservation activities, the expected impact on the costs of research and 
development activities ranged from a large decrease to a large increase.

Regine Andersen expected a large cost increase, but argued that the ”utilization of genetic 
resources is the best guarantee for their continued maintenance. Therefore research and 
development activities are vital. Particularly with regard to genetic base broadening efforts”.

Question 5: What factors will most likely impact a country’s benefits from ratification 
and implementation of the ITPGRFA, and what will the relationship be?

• Level of Economic Development

Most  respondents  stated  that  the  level  of  economic  development  in  a  country  will  be 
positively related to its benefits from ratification and implementation of the ITPGRFA.

Michael Halewood argued that to benefit from the ITPGRFA, ”countries need the technical 
capacity  to  use the materials that  will  become available to  them through the multilateral 
system of access and benefit sharing created by the IT”.
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Regine  Andersen  noted  that  the  relationship  ”depends  on  how  you  measure  economic 
development and for whom. In a poverty eradication perspective, the traditional rural farmers, 
who make out the vast majority of farmers in many countries are the ones who will increase 
their economic development with better access to plant genetic resources and to relevant 
technologies. If implemented in accordance with the intentions, this will probably impact their 
economic development decisively. Thereby it  is an important measure to combat poverty. 
However, the effect will probably not show - in terms of significant changes - at the GDP.” 
Nevertheless, she also stated that from ”a long term perspective, the picture is probably 
somewhat  different.  If  the  ITPGRFA  works  according  to  its  intentions,  it  will  decisively 
contribute to saving some of the rest of PGRFA that we have left today - which is not already 
gone. If this material is not saved, future plant breeding will have a too narrow genetic base 
to meet new climatic and other challenges. In the future, therefore, the genetic material which 
is saved through the ITPGRFA will  be decisive for plant breeding, and therefore also for 
economic development”.

• Institutional Endowment

There  was  a  consensus  among  respondents  that  the  benefits  of  the  ITPGRFA  will  be 
positively  related  to  the  existing  institutional  endowment;  there  were  differing  opinions, 
however, as to the strength of this relationship.

• Pre-existing TRIPS Compliance

The  great  majority  of  respondents  felt  that  pre-existing  TRIPS  compliance  will  have  no 
relationship to the benefits of ratification and implementation of the ITPGRFA.

As noted by Dennis Gehnen, ”TRIPS only requires that plant genetic resources be protected 
by  IPR,  the  way  in  which  Member  States  achieve  this  is  left  open  to  them.  The 
implementation of the ITPGRFA does not affect this requirement”.

Regine Andersen, on the other hand, argued that ”it is not possible to rate [the relationship] 
as positive or negative. I would say that the ITPGRFA may give countries more legitimacy to 
develop their TRIPS compliance in the direction of sui generis systems. Article 27.3 (b) of the 
TRIPS Agreement is open to this, and it is not stated anywhere that it has to be legislation 
which complies with UPOV (as many interpret it). Therefore linking the TRIPS Agreement 
with the ITPGRFA may provide interesting new possibilities”. 

• Richness of PGRFA Species

There was a consensus that  the richness of  PGRFA species will  have either a weak or 
strong positive relationship with the benefits of ITPGRFA ratification and implementation.

However, Michael Halewood pointed out that ”in the end, both countries that are rich and 
those that are poor in diversity will benefit from the IT”. ”Clearly countries that are relatively 
poor  in  diversity  in  Annex  1  crops  will  benefit  considerably  from access  to  the  pool  of 
materials in the MLS. With respect to countries with a 'richness' of species, it is important to 
note that no country is rich in all (or even a significant proportion) of all of the crops and 
forages listed in Annex 1 of the IT. Furthermore, it is often the case the countries that are a 
primary, secondary or tertiary centre of diversity for a particular crop suffer as a result of the 
fact that pests and diseases have co-evolved with those crops. They are therefore reliant on 
diversity from other countries that are not susceptible to those pests and diseases.”
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Question 6a: What international institutions could help facilitate the implementation of 
the ITPGRFA, and how could they do so (e.g. the benefit-sharing system under the 
CBD, the FAO through its facilitating mechanism for the Global Plan of Action, the 
CGIAR’s genetic repositories, etc.)?

• FAO

Respondents noted a number of ways in which the FAO, particularly through the GPA and its 
facilitating mechanism, could assist countries in implementing the ITPGRFA. These means 
of assistance included:

- technical assistance to countries in implementing the IT (Halewood);

- monitoring implementation and providing information (Andersen); and

- providing legal advice (Frison)

• WTO

Most respondents felt that the WTO could have little or no influence on the implementation of 
the ITPGRFA.

Regine Andersen stated that the WTO could help in terms of information exchange and the 
exchange of  observers,  and Dennis  Gehnen noted that  ”the WTO could help to enforce 
effectively  provisions  that  provide  for  institutional  help  by  developed  countries,  such  as 
Article 67 of TRIPS.”

The CIEL argued that ”international sustainable development rules such as the FAO treaty 
should be developed and applied effectively  without  interference from international  trade 
rules. In respect to intellectual property, WTO members should ensure the provisions of the 
Trade-related Aspects of Intellectual Property Rights (TRIPS Agreement) adequately support 
the objectives and principles of the FAO treaty, particularly in regards to access to PGRFA, 
sharing of benefits, and transfer of technology. Coordination and cooperation are crucial in 
this regard. In addition, the FAO Treaty Committee should be granted observer status to the 
Council  for TRIPS. Finally,  any modifications needed in the TRIPS Agreement to ensure 
mutual supportiveness could be considered in the review of Articles 27.3 b) and 71.1.”

• UPOV

While some respondents were unsure whether UPOV could be of assistance, others noted 
that  UPOV and  the  ITPGRFA share  a  goal  of  free  access  for  breeding  purposes,  and 
suggested that UPOV could play a role. 

In particular, Dennis Gehnen suggested that UPOV could help with the existing infrastructure 
of depositories and registration, and could provide an example for developing countries on 
how to set up a registration system.

The CIEL noted that ”in terms of the possibility of using intellectual property system to protect 
the rights of farmers, it is possible that traditional varieties could be the object of breeders’ 
rights  under  UPOV.  However,  traditional  varieties  often  display  a  wide  array  of 
characteristics,  and  thus  may  not  meet  the  uniformity  requirement  for  UPOV protection. 
Moreover,  the extension of protection to ”essentially derived varieties” may make it  more 
difficult to gain variety protection for the new varieties developed by both farmers and by 
small seed breeding industry in developing countries. Another important question is whether 
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this type of protection would be effective in the context of small-scale farmers. Finally, if the 
current framework is not adequate, it is not certain that UPOV Members would be allowed to 
include any additional protection for farmers.”

• UNEP

One respondent noted a number of ways in which UNEP could facilitate the implementation 
of the ITPGRFA. These included efforts to:

- combat the threats to plant genetic resources; 

- develop  and  strengthen  institutional  capacity,  structures  and  programmes  for 
conservation and use of PGRFA; 

- strengthen and establish research in the public domain on PGRFA; 

- develop  multiplication/propagation,  exchange  and  dissemination  facilities  for  PGRFA 
(seeds and planting materials), particularly in developing countries; 

- strengthen  national  capabilities  for  utilization  of  PGRFA  plant  breeding  and  seed 
production capabilities, both by specialized institutions and farming communities. 

Regine Andersen noted that the coordination between UNEP and the ITPGRFA will be taken 
care of by the CBD, and will be a topic at the COP in 2008. Dennis Gehnen cautioned that 
”since an effective benefit-sharing system under the CBD has not been implemented, the 
CBD might not serve as an example”.

• CGIAR

There  was  a  general  consensus  that  the  CGIAR  could  be  of  great  assistance  in 
implementing  the  ITPGRFA,  most  especially  with  regard  to  ex  situ  conservation  and 
development of PGRFA. Specific suggestions included:

- Centres [IARCs] signing agreements with the Governing Body of the IT to place their 
collections under the IT (Halewood); 

- Centres putting in place administrative procedures to implement the access and benefit 
sharing  provisions  of  the  IT  and  the  SMTA  as  quickly  and  efficiently  as  possible 
(Halewood); 

- Centres  assisting  countries  satisfy  their  requirements  in  terms  of  the  facilitating 
mechanism of the GPA (Halewood);

- Centres providing technical assistance to countries implementing the IT (jointly with FAO) 
(Halewood);

- Centres  undertaking  technology  transfers,  capacity  building,  and  providing  access  to 
information as anticipated under article 13 of the IT; contributions to farmers rights as 
anticipated in article 9 of the IT (Halewood);

- Future Harvest  Centres could help provide a stock of  data for registration databases 
(Gehnen); and

- providing science based options to policy makers (Frison)

• Other
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The CIEL observed that,  ”given the link between issues arising from intellectual property 
considerations in the implementation of the FAO treaty and broader international intellectual 
property  discussions,  the  activities  and  negotiations  in  WIPO  have  a  direct  relevance. 
Cooperation and coordination will thus be essential. In particular, the FAO treaty Committee 
should inform WIPO of the challenges posed by current trends in intellectual property to the 
adequate implementation of the access and benefit-sharing and how WIPO norm-setting and 
technical assistance can overcome these trends and support the FAO treaty objectives and 
principles, as well as agricultural innovation and dissemination of the results of agricultural 
innovation more broadly”.

Question  6b:  What  role  do  you  see  for  provisions  of  agreements  or  treaties  that 
provide  financial,  technical  or  other  forms of  support  for  developing nations  (e.g. 
TRIPS Article 67)?

Dennis Gehnen stated that ”if these provisions are effectively enforced, they can be a big 
help for developing nations who often do not have the resources to develop their own IP 
system,  especially  regarding  the  setting  up  of  a  quite  elaborated  system  such  as  the 
registration and benefit-sharing system under the ITPGRFA. In this context, also the WIPO 
advisory centre might help the WTO Member States (especially developing countries) in this 
matter. This way, not only "developed" Member States but also International Organisations 
can help developing countries in the implementation of an effective IP system”.

The CIEL noted that ”it is important for the providers of financial and technical assistance, as 
well as capacity-building and other forms of support for developing countries, to fully take into 
account  the  FAO treaty  and its  importance for  sustainable development  in  order to  fully 
integrate its objectives and provisions into their projects and programs. WIPO is perhaps the 
most important international organization providing technical assistance related to intellectual 
property issues. As a result, it is particularly important for WIPO to establish guidelines to 
ensure  that  its  technical  assistance adequately  supports  the  implementation  of  the  FAO 
treaty. Similar guidelines should also be considered by UPOV in its technical assistance, as 
well as government and industry organizations providing intellectual property-related capacity 
building”.

Another  respondent  argued  that  ”the  GPA  is  the  best  basis  for  financial  and  technical 
support.  TRIPS  has  the  disadvantage  that  it  emphasizes,  by  its  mission,  IPR  systems. 
Developing countries should first  be given the resources to develop agriculture and food 
production/conservation  in  their  home  country.  WTO  could  of  course  play  a  role  by 
increasing pressure  on  developed countries  to  abolish  -  after  some transitional  period  - 
export subsidies”.

Question 7: The ITPGRFA restricts the patenting, ”in the form received”, of the 35 key 
food crops and 29 forage species listed in Annex I of the treaty. What effect do you 
expect  this  restriction to  have on  developed and developing nations’  farmers and 
plant breeders?211

• Farmers in developed and developing nations 
211 Question 7 was re-worded over the course of sending out questionnaires. The most recent wording 
is reflected above. 
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While most respondents expected that the ITPGRFA will benefit farmers in developed and 
developing nations, one respondent argued that the treaty will  strongly impact farmers in 
negative ways.

As noted by Regine Andersen, the formulations of the treaty are so ambiguous that it  is 
difficult to predict effects, which will depend on the [ongoing] negotiations. 

Another respondent argued that the above ”restriction” of patenting has no effect since (1) 
such materials form part of the prior art and therefore are not patentable anyway and (2) 
most  developing  nations  do  not  have  effective  intellectual  property  systems  that  would 
impact the economic interests of farmers. 

• Plant Breeders in developed nations

While some respondents argued that  the treaty  will  have no effect  on  plant  breeders in 
developed nations, others argued that it will have either a weak or strong positive effect on 
those  plant  breeders.  No  respondents  expected  the  treaty  to  negatively  impact  plant 
breeders in developed nations.

• Plant Breeders in developing nations

Most respondents felt that the treaty will have either no effect or a positive effect on plant 
breeders in developing nations. One respondent did, however, argue that the ITPGRFA will 
have a strong negative effect on developing countries’ plant breeders.

Question 8: Are there issues that remain to be worked out with regard to the ITPGRFA, 
particularly with regard to implementation and developing nations? In particular, are 
there any issues that have not yet been addressed in the negotiations (or otherwise)?

A number of outstanding issues were identified by respondents. 

The CIEL observed that ”a number of intellectual property-related issues in the FAO treaty 
would benefit from further clarification. First, Article 12.3 (d), in regards to which developed 
and  developing  countries  have  different  views.  For  example,  it  seems  obvious  that  the 
PGRFA material accessed, as such, could not be patented or protected by plant breeders’ 
rights, but how much improvement or modification would be required before a PGRFA is no 
longer ”in the form received”? Would isolated or purified DNA or genes still be considered to 
be ”in the form received”? In this regard, Article 12.3 (d) is directly linked to discussions on 
patentability  criteria  in  the  context  the  TRIPS  Agreement,  in  particular,  regarding  the 
appropriateness of patenting life forms. It is also linked to the controversial invention versus 
discovery debate, which is taking place, inter alia, in WIPO’s Standing Committee on Patents 
in the context of negotiations for a Substantive Patent Law Treaty (SPLT).

A second issue is determining which intellectual property rights ”limit facilitated access” in the 
sense  of  Article  12.3  (d).  While  intellectual  property  rights  clearly  limit  access,  not  all 
intellectual property rights limit  access for  research and breeding purposes,  which is the 
purpose of facilitated access under the FAO treaty. Plant breeders’ rights under the UPOV 
Convention, for example, include an exception for experimentation and the breeding of new 
varieties. Similarly, patent law in some jurisdictions includes a research or experimentation 
exception, although existing international patent standards do not foresee such an exception. 
It  is  not  clear,  however,  that  these exceptions are sufficient  to prevent  these intellectual 
property rights from being classified as ”rights that limit the facilitated access” to PGRFA. 
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Under  the  UPOV Convention,  for  example,  the  breeder’s  exception  may be significantly 
limited  by  the  notion  of  essentially  derived  varieties.  The  scope  of  any  research  or 
experimentation exception in patent law would also need to be carefully considered. Often 
such  exceptions,  while  allowing  research  and  experimentation,  do  not  allow 
commercialization of the fruits of that research during the patent term.

A third issue is the role of IP systems in the enforcement of the FAO treaty. One method of 
facilitating  the  enforcement  of  material  transfer  agreements  (MTAs)  may  be  found  in 
defensive  protection  measures  to  ensure  that  any  intellectual  property  rights  that  would 
trigger  mandatory  benefit  sharing  adequately  consider  and  support  the  objectives  and 
principles of the FAO treaty. For example, requiring the disclosure of the incorporation of 
PGRFA from the multilateral system into a patented product would allow patent offices to 
assist any MTA monitoring body in ensuring compliance with MTAs. If no MTA monitoring 
body were established, having this information available in the patent application would still 
facilitate the task of interested persons to check compliance with MTAs and enforce benefit 
sharing where necessary.”

Additionally, respondents noted that the relationship between Farmers’ Rights and IPR may 
need further consideration. As observed by Regine Andersen, ”Farmers' Rights is an issue of 
great  importance  in  developing  countries,  which  needs  more  attention  in  the  future 
negotiations.  However,  it  is  a  tricky  issue,  since  the  provisions  set  out  that  their 
implementation is up to the national governments. Therefore it has been difficult to find a 
viable path for following up on this issue internationally”.

Two  respondents  also  noted  that  the  ongoing  negotiations  on  the  SMTA  are  of  great 
importance. 

Additionally, one respondent argued that the list of crops under the Multilateral System must 
be expanded to include species important for food and agriculture. 
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11.4 Annex IV Text of the ITPGRFA 

PREAMBLE 

The Contracting Parties, 

Convinced  of the special nature of plant genetic resources for food and agriculture, their 
distinctive features and problems needing distinctive solutions; 

Alarmed by the continuing erosion of these resources; 

Cognizant that plant genetic resources for food and agriculture are a common concern of all 
countries, in that all countries depend very largely on plant genetic resources for food and 
agriculture that originated elsewhere; 

Acknowledging that the conservation, exploration, collection, characterization, evaluation and 
documentation of plant genetic resources for food and agriculture are essential in meeting 
the goals of the Rome Declaration on World Food Security and the World Food Summit Plan 
of Action and for sustainable agricultural development for this and future generations, and 
that  the  capacity  of  developing  countries  and  countries  with  economies  in  transition  to 
undertake such tasks needs urgently to be reinforced; 

Noting that the Global Plan of Action for the Conservation and Sustainable Use of Plant 
Genetic Resources for Food and Agriculture is an internationally agreed framework for such 
activities; 

Acknowledging further  that  plant  genetic  resources  for  food and agriculture  are  the  raw 
material  indispensable  for  crop  genetic  improvement,  whether  by  means  of  farmers’ 
selection, classical plant breeding or modern biotechnologies, and are essential in adapting 
to unpredictable environmental changes and future human needs; 

Affirming that the past, present and future contributions of farmers in all regions of the world, 
particularly those in  centres of  origin and diversity,  in  conserving,  improving and making 
available these resources, is the basis of Farmers’ Rights; 

Affirming also that the rights recognized in this treaty to save, use, exchange and sell farm-
saved seed and other propagating material, and to participate in decision-making regarding, 
and in the fair and equitable sharing of the benefits arising from, the use of plant genetic 
resources for food and agriculture, are fundamental to the realization of Farmers’ Rights, as 
well as the promotion of Farmers’ Rights at national and international levels; 

Recognizing that  this  Treaty  and  other  international  agreements  relevant  to  this  Treaty 
should be mutually supportive with a view to sustainable agriculture and food security; 

Affirming that nothing in this Treaty shall be interpreted as implying in any way a change in 
the rights and obligations of the Contracting Parties under other international agreements; 

Understanding that  the  above recital  is  not  intended to  create  a  hierarchy  between this 
Treaty and other international agreements;

Aware that questions regarding the management of plant genetic resources for food and 
agriculture are at the meeting point between agriculture, the environment and commerce, 
and convinced that there should be synergy among these sectors; 
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Aware of their responsibility to past and future generations to conserve the World’s diversity 
of plant genetic resources for food and agriculture; 

Recognizing that, in the exercise of their sovereign rights over their plant genetic resources 
for  food  and  agriculture,  states  may  mutually  benefit  from  the  creation  of  an  effective 
multilateral system for facilitated access to a negotiated selection of these resources and for 
the fair and equitable sharing of the benefits arising from their use; and 

Desiring to  conclude  an  international  agreement  within  the  framework  of  the  Food  and 
Agriculture Organization of the United Nations, hereinafter referred to as FAO, under Article 
XIV of the FAO Constitution; 

Have agreed as follows: 

PART I – INTRODUCTION

Article 1 – Objectives

1.1 The objectives of this Treaty are the conservation and sustainable use of plant genetic 
resources for food and agriculture and the fair and equitable sharing of the benefits arising 
out  of  their  use,  in  harmony with the Convention  on Biological  Diversity,  for  sustainable 
agriculture and food security. 

1.2 These objectives will be attained by closely linking this Treaty to the Food and Agriculture 
Organization of the United Nations and to the Convention on Biological Diversity. 

Article 2 – Use of terms

For  the  purpose  of  this  Treaty,  the  following  terms  shall  have  the  meanings  hereunder 
assigned to them. These definitions are not intended to cover trade in commodities: 

“In situ conservation” means the conservation of ecosystems and natural habitats and the 
maintenance and recovery of viable populations of species in their natural surroundings and, 
in the case of domesticated or cultivated plant species, in the surroundings where they have 
developed their distinctive properties. 

“Ex  situ conservation”  means  the  conservation  of  plant  genetic  resources  for  food  and 
agriculture outside their natural habitat. 

“Plant genetic resources for food and agriculture” means any genetic material of plant origin 
of actual or potential value for food and agriculture. 

“Genetic material” means any material of plant origin, including reproductive and vegetative 
propagating material, containing functional units of heredity.

“Variety” means a plant grouping, within a single botanical taxon of the lowest known rank, 
defined by the reproducible expression of its distinguishing and other genetic characteristics. 

“Ex situ collection” means a collection of plant genetic resources for food and agriculture 
maintained outside their natural habitat. 

“Centre of origin” means a geographical area where a plant species, either domesticated or 
wild, first developed its distinctive properties. 
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“Centre  of  crop  diversity”  means  a  geographic  area  containing  a  high  level  of  genetic 
diversity for crop species in in situ conditions. 

Article 3 – Scope

This Treaty relates to plant genetic resources for food and agriculture. 

PART II - GENERAL PROVISIONS

Article 4 - General Obligations

Each Contracting Party shall ensure the conformity of its laws, regulations and procedures 
with its obligations as provided in this Treaty. 

Article 5 – Conservation, Exploration, Collection, Characterization, Evaluation and 
Documentation of Plant Genetic Resources for Food and Agriculture

5.1 Each Contracting Party shall, subject to national legislation, and in cooperation with other 
Contracting Parties where appropriate, promote an integrated approach to the exploration, 
conservation and sustainable use of plant genetic resources for food and agriculture and 
shall in particular, as appropriate: 

a) Survey and inventory plant genetic resources for food and agriculture, taking into account 
the status and degree of variation in existing populations, including those that are of potential 
use and, as feasible, assess any threats to them; 

b) Promote the collection of plant genetic resources for food and agriculture and relevant 
associated  information  on those plant  genetic  resources  that  are  under  threat  or  are  of 
potential use; 

c) Promote or support, as appropriate, farmers and local communities’ efforts to manage and 
conserve on-farm their plant genetic resources for food and agriculture; 

d) Promote  in situ conservation of wild crop relatives and wild plants for food production, 
including in protected areas,  by supporting,  inter  alia,  the efforts of  indigenous and local 
communities; 

e) Cooperate to promote the development of an efficient and sustainable system of  ex situ 
conservation, giving due attention to the need for adequate documentation, characterization, 
regeneration  and  evaluation,  and  promote  the  development  and  transfer  of  appropriate 
technologies for this purpose with a view to improving the sustainable use of plant genetic 
resources for food and agriculture;

f) Monitor the maintenance of the viability, degree of variation, and the genetic integrity of 
collections of plant genetic resources for food and agriculture.

5.2 The Contracting Parties shall,  as appropriate,  take steps to minimize or,  if  possible, 
eliminate threats to plant genetic resources for food and agriculture. 
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Article 6 – Sustainable Use of Plant Genetic Resources

6.1  The  Contracting  Parties  shall  develop  and  maintain  appropriate  policy  and  legal 
measures  that  promote  the  sustainable  use  of  plant  genetic  resources  for  food  and 
agriculture. 

6.2 The sustainable use of plant genetic resources for food and agriculture may include such 
measures as: 

a)  pursuing  fair  agricultural  policies  that  promote,  as  appropriate,  the  development  and 
maintenance of diverse farming systems that enhance the sustainable use of agricultural 
biological diversity and other natural resources; 

b) strengthening research which enhances and conserves biological diversity by maximizing 
intra- and inter-specific variation for the benefit of farmers, especially those who generate 
and use their own varieties and apply ecological principles in maintaining soil fertility and in 
combating diseases, weeds and pests; 

c) promoting, as appropriate, plant breeding efforts which, with the participation of farmers, 
particularly in developing countries, strengthen the capacity to develop varieties particularly 
adapted to social, economic and ecological conditions, including in marginal areas; 

d)  broadening  the  genetic  base  of  crops  and  increasing  the  range  of  genetic  diversity 
available to farmers; 

e) promoting, as appropriate, the expanded use of local and locally adapted crops, varieties 
and underutilized species; 

f) supporting, as appropriate, the wider use of diversity of varieties and species in on-farm 
management, conservation and sustainable use of crops and creating strong links to plant g) 
breeding  and  agricultural  development  in  order  to  reduce  crop  vulnerability  and  genetic 
erosion,  and  promote  increased  world  food  production  compatible  with  sustainable 
development; and 

g) reviewing, and, as appropriate, adjusting breeding strategies and regulations concerning 
variety release and seed distribution. 

Article 7 National Commitments and International Cooperation

7.1  Each  Contracting  Party  shall,  as  appropriate,  integrate  into  its  agriculture  and  rural 
development  policies  and  programmes,  activities  referred  to  in  Articles  5  and  6,  and 
cooperate  with  other  Contracting  Parties,  directly  or  through  FAO  and  other  relevant 
international  organizations,  in  the  conservation  and  sustainable  use  of  plant  genetic 
resources for food and agriculture. 

7.2 International cooperation shall, in particular, be directed to:

(a) establishing or strengthening the capabilities of developing countries and countries with 
economies in transition with respect to conservation and sustainable use of plant genetic 
resources for food and agriculture; 

(b)  enhancing international  activities to  promote conservation,  evaluation,  documentation, 
genetic enhancement, plant breeding, seed multiplication; and sharing, providing access to, 
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and exchanging, in conformity with Part IV, plant genetic resources for food and agriculture 
and appropriate information and technology; 

(c) maintaining and strengthening the institutional arrangements provided for in Part V; and

(d) implement the funding strategy of Article 18. 

Article 8 – Technical Assistance

The Contracting Parties agree to promote the provision of technical assistance to Contracting 
Parties,  especially  those  that  are  developing  countries  or  countries  with  economies  in 
transition, either bilaterally or through the appropriate international organizations, with the 
objective of facilitating the implementation of this Treaty. 

PART III - FARMERS’ RIGHTS

Article 9 – Farmers’ Rights

9.1  The  Contracting  Parties  recognize  the  enormous  contribution  that  the  local  and 
indigenous communities and farmers of  all  regions of the world,  particularly those in the 
centres  of  origin  and  crop  diversity,  have  made  and  will  continue  to  make  for  the 
conservation and development of plant genetic resources which constitute the basis of food 
and agriculture production throughout the world. 

9.2 The Contracting Parties agree that the responsibility for realizing Farmers’ Rights, as 
they  relate  to  plant  genetic  resources  for  food  and  agriculture,  rests  with  national 
governments. In accordance with their needs and priorities, each Contracting Party should, 
as appropriate, and subject to its national legislation, take measures to protect and promote 
Farmers’ Rights, including: 

(a)  protection  of  traditional  knowledge  relevant  to  plant  genetic  resources  for  food  and 
agriculture

(b) the right to equitably participate in sharing benefits arising from the utilization of plant 
genetic resources for food and agriculture; and

(c) the right to participate in making decisions, at the national level, on matters related to the 
conservation and sustainable use of plant genetic resources for food and agriculture.

9.3 Nothing in this Article shall be interpreted to limit any rights that farmers have to save, 
use, exchange and sell farm-saved seed/propagating material, subject to national law and as 

PART IV - THE MULTILATERAL SYSTEM OF ACCESS AND BENEFIT-SHARING

Article 10 – Multilateral System of Access and Benefit-sharing
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10.1 In their relationships with other States, the Contracting Parties recognize the sovereign 
rights of States over their own plant genetic resources for food and agriculture, including that 
the authority to determine access to those resources rests with national governments and is 
subject to national legislation. 

10.2 In the exercise of their sovereign rights, the Contracting Parties agree to establish a 
multilateral system, which is efficient, effective, and transparent, both to facilitate access to 
plant genetic resources for food and agriculture, and to share, in a fair and equitable way, the 
benefits arising from the utilization of these resources, on a complementary and mutually 
reinforcing basis. 

Article 11 – Coverage of the Multilateral System

11.1 In furtherance of the objectives of conservation and sustainable use of plant genetic 
resources for food and agriculture and the fair and equitable sharing of benefits arising out of 
their  use,  as  stated  in  Article  1,  the  Multilateral  System  shall  cover  the  plant  genetic 
resources for food and agriculture listed in Annex I, established according to criteria of food 
security and interdependence. 

11.2 The Multilateral  System,  as  identified  in  Article  11.1,  shall  include all  plant  genetic 
resources for food and agriculture listed in Annex I  that are under the management and 
control of the Contracting Parties and in the public domain. With a view to achieving the 
fullest possible coverage of the Multilateral System, the Contracting Parties invite all other 
holders of the plant genetic resources for food and agriculture listed in Annex I to include 
these plant genetic resources for food and agriculture in the Multilateral System. 

11.3 Contracting Parties also agree to take appropriate measures to encourage natural and 
legal  persons  within  their  jurisdiction  who  hold  plant  genetic  resources  for  food  and 
agriculture listed in Annex I to include such plant genetic resources for food and agriculture in 
the Multilateral System. 

11.4 Within two years of the entry into force of the Treaty, the Governing Body shall assess 
the progress in including the plant genetic resources for food and agriculture referred to in 
paragraph 11.3 in the Multilateral System. Following this assessment, the Governing Body 
shall  decide  whether  access  shall  continue  to  be  facilitated  to  those  natural  and  legal 
persons referred to in paragraph 11.3 that have not included these plant genetic resources 
for food and agriculture in the Multilateral System, or take such other measures as it deems 
appropriate. 

11.5 The Multilateral  System shall  also include the plant  genetic resources for  food and 
agriculture listed in Annex I and held in the ex situ collections of the International Agricultural 
Research Centres of the Consultative Group on International Agricultural Research (CGIAR), 
as provided in Article 15.1a, and in other international institutions, in accordance with Article 
15.5. 

Article 12 – Facilitated access to plant genetic resources for food and agriculture 
within the Multilateral System
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12.1 The Contracting Parties agree that facilitated access to plant genetic resources for food 
and agriculture under the Multilateral System, as defined in Article 11, shall be in accordance 
with the provisions of this Treaty.

12.2  The  Contracting  Parties  agree  to  take  the  necessary  legal  or  other  appropriate 
measures  to  provide  such  access  to  other  Contracting  Parties  through  the  Multilateral 
System. To this effect, such access shall also be provided to legal and natural persons under 
the jurisdiction of any Contracting Party, subject to the provisions of Article 11.4. 

12.3 Such access shall be provided in accordance with the conditions below: 

a)  Access  shall  be  provided  solely  for  the  purpose  of  utilization  and  conservation  for 
research, breeding and training for food and agriculture, provided that such purpose does not 
include chemical, pharmaceutical and/or other non-food/feed industrial uses. In the case of 
multiple-use crops (food and non-food),  their  importance for  food security  should be the 
determinant for their inclusion in the Multilateral System and availability for facilitated access. 

b) Access shall be accorded expeditiously, without the need to track individual accessions 
and free of charge, or, when a fee is charged, it shall not exceed the minimal cost involved; 

c) All available passport data and, subject to applicable law, any other associated available 
non-confidential  descriptive  information,  shall  be  made  available  with  the  plant  genetic 
resources for food and agriculture provided; 

d) Recipients shall not claim any intellectual property or other rights that limit the facilitated 
access  to  the  plant  genetic  resources  for  food  and  agriculture,  or  their  genetic  parts  or 
components, in the form received from the Multilateral System; 

e) Access to plant genetic resources for food and agriculture under development, including 
material being developed by farmers, shall be at the discretion of its developer, during the 
period of its development; 

f) Access to plant genetic resources for food and agriculture protected by intellectual and 
other property rights  shall  be consistent  with relevant  international  agreements,  and with 
relevant national laws; 

g) Plant genetic resources for food and agriculture accessed under the Multilateral System 
and  conserved  shall  continue  to  be  made  available  to  the  Multilateral  System  by  the 
recipients of those plant genetic resources for food and agriculture, under the terms of this 
Treaty; and 

h) Without prejudice to the other provisions under this Article, the Contracting Parties agree 
that access to plant genetic resources for food and agriculture found in in situ conditions will 
be  provided  according  to  national  legislation  or,  in  the  absence  of  such  legislation,  in 
accordance with such standards as may be set by the Governing Body.

12.4 To this effect, facilitated access, in accordance with Articles 12.2 and 12.3 above, shall 
be  provided  pursuant  to  a  standard  material  transfer  agreement  (MTA),  which  shall  be 
adopted by the Governing Body and contain the provisions of Articles 12.3a, d and g, as well 
as the benefit sharing provisions set forth in Article 13.2d(ii) and other relevant provisions of 
this Treaty, and the provision that the recipient of the plant genetic resources for food and 
agriculture shall require that the conditions of the MTA shall apply to the transfer of plant 
genetic resources for  food and agriculture to another person or entity,  as well  as to any 
subsequent transfers of those plant genetic resources for food and agriculture. 
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12.5  Contracting  Parties  shall  ensure  that  an  opportunity  to  seek  recourse  is  available, 
consistent with applicable jurisdictional requirements, under their legal systems, in case of 
contractual  disputes  arising under  such MTAs,  recognizing that  obligations  arising  under 
such MTAs rest exclusively with the parties to those MTAs. 

12.6 In emergency disaster situations, the Contracting Parties agree to provide facilitated 
access to appropriate  plant  genetic  resources for  food and agriculture in  the Multilateral 
System for the purpose of contributing to the re-establishment of agricultural  systems, in 
cooperation with disaster relief co-ordinators. 

Article 13 - Benefit-sharing in the Multilateral System

13.1 The Contracting Parties recognize that facilitated access to plant genetic resources for 
food and agriculture which are included in the Multilateral System constitutes itself a major 
benefit of the Multilateral System and agree that benefits accruing therefrom shall be shared 
fairly and equitably in accordance with the provisions of this Article. 

13.2 The Contracting Parties agree that benefits arising from the use, including commercial, 
plant genetic resources for food and agriculture under the Multilateral System shall be shared 
fairly and equitably through the following mechanisms: the exchange of information, access 
to and transfer of technology, capacity-building, and the sharing of the benefits arising from 
commercialization, taking into account the priority activity areas in the rolling Global Plan of 
Action, under the guidance of the Governing Body: 

(a) Exchange of information: 

The Contracting Parties agree to make available information which shall,  inter alia,  
encompass  catalogues  and  inventories,  information  on  technologies,  results  of 
technical,  scientific  and  socio-economic  research,  including 
characterization,evaluation and utilization, regarding those plant genetic resources for 
food and agriculture under the Multilateral System. Such information shall be made 
available, where non-confidential, subject to applicable law and in accordance with 
national  capabilities.  Such  information  shall  be  made  available  to  all  Contracting 
Parties to this Treaty through the information system, provided for in Article 17. 

(b) Access to and transfer of technology 

(i) The  Contracting  Parties  undertake  to  provide  and/or  facilitate  access  to 
technologies for the conservation, characterization, evaluation and use of plant 
genetic  resources  for  food  and  agriculture  which  are  under  the  Multilateral 
System. Recognizing that some technologies can only be transferred through 
genetic material, the Contracting Parties shall provide and/or facilitate access to 
such technologies and genetic material which is under the Multilateral System 
and to improved varieties and genetic material developed through the use of 
plant genetic resources for food and agriculture under the Multilateral System, in 
conformity  with  the  provisions  of  Article  12.  Access  to  these  technologies, 
improved  varieties  and  genetic  material  shall  be  provided  and/or  facilitated, 
while respecting applicable property rights and access laws, and in accordance 
with national capabilities.

94



(ii) Access to and transfer of technology to countries, especially to developing 
countries  and  countries  with  economies  in  transition,  shall  be  carried  out 
through a set of measures, such as the establishment and maintenance of, 
and participation in, crop-based thematic groups on utilization of plant genetic 
resources for food and agriculture, all  types of partnership in research and 
development  and  in  commercial  joint  ventures  relating  to  the  material 
received,  human  resource  development,  and  effective  access  to  research 
facilities. 

(iii) Access  to  and  transfer  of  technology  as  referred  to  in  (i)  and  (ii)  above, 
including that protected by intellectual property rights, to developing countries 
that  are  Contracting  Parties,  in  particular  least  developed  countries,  and 
countries  with  economies  in  transition,  shall  be  provided and/or  facilitated 
under fair and most favourable terms, in particular in the case of technologies 
for use in conservation as well as technologies for the benefit of farmers in 
developing countries, especially in least developed countries, and countries 
with economies in transition, including on concessional and preferential terms 
where  mutually  agreed,  inter  alia,  through  partnerships  in  research  and 
development under the Multilateral System. Such access and transfer shall be 
provided on terms which recognize and are consistent with the adequate and 
effective protection of intellectual property rights. 

(c) Capacity-building 

Taking into account the needs of developing countries and countries with economies 
in transition, as expressed through the priority they accord to building capacity in plant 
genetic resources for food and agriculture in their plans and programmes, when in 
place, in respect of those plant genetic resources for food and agriculture covered by 
the Multilateral System, the Contracting Parties agree to give priority to (i) establishing 
and/or strengthening programmes for scientific and technical education and training in 
conservation and sustainable use of plant genetic resources for food and agriculture, 
(ii)  developing and strengthening facilities for  conservation and sustainable use of 
plant genetic resources for food and agriculture, in particular in developing countries, 
and countries with economies in transition, and (iii) carrying out scientific research 
preferably, and where possible, in developing countries and countries with economies 
in  transition,  in  cooperation  with  institutions  of  such  countries,  and  developing 
capacity for such research in fields where they are needed. 

(d)  Sharing of monetary and other benefits of commercialization 

(i) The  Contracting  Parties  agree,  under  the  Multilateral  System,  to  take 
measures  in  order  to  achieve  commercial  benefit-sharing,  through  the 
involvement of the private and public sectors in activities identified under this 
Article,  through  partnerships  and  collaboration,  including  with  the  private 
sector in developing countries and countries with economies in transition, in 
research and technology development;

(ii) The Contracting Parties agree that the standard Material Transfer Agreement 
referred to in Article 12.4 shall  include a requirement that a recipient who 
commercializes  a  product  that  is  a  plant  genetic  resource  for  food  and 
agriculture  and  that  incorporates  material  accessed  from  the  Multilateral 
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System, shall pay to the mechanism referred to in Article 19.3f, an equitable 
share  of  the  benefits  arising  from  the  commercialization  of  that  product, 
except whenever such a product is available without restriction to others for 
further  research  and  breeding,  in  which  case  the  recipient  who 
commercializes shall be encouraged to make such payment.

The Governing Body shall, at its first meeting, determine the level, form and 
manner of the payment, in line with commercial practice. The Governing Body 
may decide to establish different levels of payment for various categories of 
recipients who commercialize such products; it may also decide on the need 
to exempt from such payments small farmers in developing countries and in 
countries with economies in transition. The Governing Body may, from time to 
time, review the levels of payment with a view to achieving fair and equitable 
sharing of benefits, and it may also assess, within a period of five years from 
the  entry  into  force  of  this  Treaty,  whether  the  mandatory  payment 
requirement in the MTA shall apply also in cases where such commercialized 
products are available without restriction to others for further research and 
breeding. 

13.3  The  Contracting  Parties  agree  that  benefits  arising  from  the  use  of  plant  genetic 
resources for food and agriculture that are shared under the Multilateral System should flow 
primarily, directly and indirectly, to farmers in all countries, especially in developing countries, 
and  countries  with  economies  in  transition,  who  conserve  and  sustainably  utilize  plant 
genetic resources for food and agriculture. 

13.4 The Governing Body shall, at its first meeting, consider relevant policy and criteria for 
specific assistance under the agreed funding strategy established under Article 18 for the 
conservation of plant genetic resources for food and agriculture in developing countries, and 
countries with economies in transition whose contribution to the diversity of plant genetic 
resources for food and agriculture in the Multilateral System is significant and/or which have 
special needs. 

13.5 The Contracting Parties recognize that the ability to fully implement the Global Plan of 
Action, in particular of developing countries and countries with economies in transition, will 
depend largely upon the effective implementation of this Article and of the funding strategy 
as provided in Article 18. 

13.6 The  Contracting  Parties  shall  consider  modalities  of  a  strategy  of  voluntary 
benefitsharing contributions whereby Food Processing Industries that benefit from plant 
genetic resources for food and agriculture shall contribute to the Multilateral System.

PART V - SUPPORTING COMPONENTS

Article 14 – Global Plan of Action

Recognizing  that  the  rolling  Global  Plan  of  Action  for  the  Conservation  and 
Sustainable Use of Plant Genetic Resources for Food and Agriculture is important to this 
Treaty, Contracting Parties should promote its effective implementation, including through 
national  actions  and,  as  appropriate,  international  cooperation  to  provide  a  coherent 
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framework, inter alia, for capacitybuilding, technology transfer and exchange of information, 
taking into account the provisions of 

Article 15 Ex situ Collections of Plant Genetic Resources for Food and Agriculture 
held by the International Agricultural Research Centres of the Consultative Group on 

International Agricultural Research and other International Institutions

15.1 The Contracting Parties recognize the importance to this Treaty of the ex situ collections 
of  plant  genetic  resources  for  food  and  agriculture  held  in  trust  by  the  International 
Agricultural  Research  Centres  (IARCs)  of  the  Consultative  Group  on  International 
Agricultural  Research  (CGIAR).  The  Contracting  Parties  call  upon  the  IARCs  to  sign 
agreements with the Governing Body with regard to such ex situ collections, in accordance 
with the following terms and conditions: 

(a) Plant genetic resources for food and agriculture listed in Annex I of this Treaty and held 
by the IARCs shall be made available in accordance with the provisions set out in Part IV of 
this Treaty. 

(b) Plant genetic resources for food and agriculture other than those listed in Annex I of this 
Treaty  and  collected  before  its  entry  into  force  that  are  held  by  IARCs  shall  be  made 
available  in  accordance  with  the  provisions  of  the  MTA  currently  in  use  pursuant  to 
agreements between the IARCs and the FAO. This MTA shall be amended by the Governing 
Body no later than its second regular session, in consultation with the IARCs, in accordance 
with the relevant  provisions of  this  Treaty,  especially  Articles 12 and 13,  and under the 
following conditions: 

(i) The IARCs shall periodically inform the Governing Body about the MTAs entered into, 
according to a schedule to be established by the Governing Body; 

(ii) The Contracting Parties in whose territory the plant genetic resources for food and 
agriculture were collected from  in situ conditions shall  be provided with samples  
of such plant genetic resources for food and agriculture on demand, without any MTA; 

(iii) Benefits arising under the above MTA that accrue to the mechanism mentioned in  
Article 19.3f shall be applied, in particular, to the conservation and sustainable use of 
the plant genetic resources for food and agriculture in question, particularly in national 
and regional programmes in developing countries and countries with economies in  
transition, especially in centres of diversity and the least developed countries; and 

(iv) The IARCs shall take appropriate measures, in accordance with their capacity, to  
maintain effective compliance with the conditions of the MTAs, and shall promptly  
inform the Governing Body of cases of non-compliance. 

c) IARCs recognize the authority of the Governing Body to provide policy guidance relating to 
ex situ collections held by them and subject to the provisions of this Treaty.

d) The scientific and technical facilities in which such ex situ collections are conserved shall 
remain under the authority of the IARCs, which undertake to manage and administer these 
ex situ collections in accordance with internationally accepted standards, in particular the 
Genebank Standards as endorsed by the FAO Commission on Genetic Resources for Food 
and Agriculture.
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e) Upon request by an IARC, the Secretary shall endeavour to provide appropriate technical 
support. 

f) The Secretary shall have, at any time, right of access to the facilities, as well as right to 
inspect all activities performed therein directly related to the conservation and exchange of 
the material covered by this Article. 

g)  If  the  orderly  maintenance of  these  ex situ collections  held  by  IARCs is  impeded or 
threatened by whatever event, including force majeure, the Secretary, with the approval of 
the host country, shall assist in its evacuation or transfer, to the extent possible.

15.2 The Contracting Parties agree to provide facilitated access to plant genetic resources or 
food and agriculture in Annex I under the Multilateral System to IARCs of the CGIAR that 
have signed agreements  with  the  Governing Body in  accordance with  this  Treaty.  Such 
Centres  shall  be  included  in  a  list  held  by  the  Secretary  to  be  made  available  to  the 
Contracting Parties on request. 

15.3 The material  other than that  listed in Annex I,  which is received and conserved by 
IARCs after  the coming into force of  this Treaty,  shall  be available for  access on terms 
consistent with those mutually agreed between the IARCs that receive the material and the 
country  of  origin of  such resources or  the country  that  has acquired those resources in 
accordance with the Convention on Biological Diversity or other applicable law. 

15.4 The Contracting Parties are encouraged to provide IARCs that have signed agreements 
with the Governing Body with access, on mutually agreed terms, to plant genetic resources 
for  food and agriculture not  listed in  Annex I  that  are important  to the programmes and 
activities of the IARCs. 

15.5 The Governing Body will also seek to establish agreements for the purposes stated in 
this Article with other relevant international institutions. 

Article 16 – International Plant Genetic Resources Networks

16.1 Existing cooperation in international plant genetic resources for food and agriculture 
networks  will  be  encouraged  or  developed  on  the  basis  of  existing  arrangements  and 
consistent with the terms of this Treaty, so as to achieve as complete coverage as possible 
of plant genetic resources for food and agriculture. 

16.2  The  Contracting  Parties  will  encourage,  as  appropriate,  all  relevant  institutions, 
including governmental, private, non-governmental, research, breeding and other institutions, 
to participate in the international networks. 

Article 17 – The Global Information System on Plant Genetic Resources for Food and 
Agriculture

17.1 The Contracting Parties shall cooperate to develop and strengthen a global information 
system to facilitate the exchange of information, based on existing information systems, on 
scientific, technical and environmental matters related to plant genetic resources for food and 
agriculture,  with  the  expectation that  such exchange of  information  will  contribute  to the 
sharing of benefits by making information on plant genetic resources for food and agriculture 
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available to all Contracting Parties. In developing the Global Information System, cooperation 
will be sought with the Clearing House Mechanism of the Convention on Biological Diversity. 

17.2 Based on notification by the Contracting Parties,  early  warning should be provided 
about hazards that threaten the efficient maintenance of plant genetic resources for food and 
agriculture, with a view to safeguarding the material. 

17.3 The Contracting Parties shall cooperate with the Commission on Genetic Resources for 
Food and Agriculture of the FAO in its periodic reassessment of the state of the world’s plant 
genetic resources for food and agriculture in order to facilitate the updating of the rolling 
Global Plan of Action referred to in Article 14. 

PART VI - FINANCIAL PROVISIONS

Article 18 – Financial Resources

18.1  The  Contracting  Parties  undertake  to  implement  a  funding  strategy  for  the 
implementation of this Treaty in accordance with the provisions of this Article. 

18.2 The objectives of the funding strategy shall be to enhance the availability, transparency, 
efficiency and effectiveness of the provision of financial resources to implement activities 
under this Treaty.

18. 3 In order to mobilize funding for priority activities, plans and programmes, in particular in 
developing countries and countries with economies in transition, and taking the Global Plan 
of  Action into account,  the  Governing Body shall  periodically  establish  a target  for  such 
funding.

18.4 Pursuant to this funding strategy:

(a) The Contracting Parties shall take the necessary and appropriate measures within the 
Governing Bodies of relevant international mechanisms, funds and bodies to ensure due 
priority and attention to the effective allocation of predictable and agreed resources for the 
implementation of plans and programmes under this Treaty. 

(b) The extent to which Contracting Parties that are developing countries and Contracting 
Parties with economies in transition will effectively implement their commitments under this 
Treaty will depend on the effective allocation, particularly by the developed country Parties, 
of the resources referred to in this Article. Contracting Parties that are developing countries 
and Contracting Parties with economies in  transition will  accord due priority in their  own 
plans  and  programmes  to  building  capacity  in  plant  genetic  resources  for  food  and 
agriculture. 

(c)  The  Contracting  Parties  that  are  developed  countries  also  provide,  and  Contracting 
Parties that are developing countries and Contracting Parties with economies in transition 
avail themselves of, financial resources for the implementation of this Treaty through bilateral 
and regional and multilateral channels. Such channels shall include the mechanism referred 
to in Article 19.3f.

(d) Each Contracting Party agrees to undertake, and provide financial resources for national 
activities for the conservation and sustainable use of plant genetic resources for food and 
agriculture in accordance with its national capabilities and financial resources. The financial 
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resources provided shall not be used to ends inconsistent with this Treaty, in particular in 
areas related to international trade in commodities.

(e) The Contracting Parties agree that the financial benefits arising from Article 13.2d are 
part of the funding strategy. 

(f) Voluntary contributions may also be provided by Contracting Parties, the private sector, 
taking into account the provisions of Article 13, non-governmental organisations and other 
sources. The Contracting Parties agree that the Governing Body shall consider modalities of 
a strategy to promote such contributions;

18.5 The Contracting Parties agree that priority will be given to the implementation of agreed 
plans and programmes for farmers in developing countries, especially in least developed 
countries, and in countries with economies in transition, who conserve and sustainably utilize 
plant genetic resources for food and agriculture. 

PART VII - INSTITUTIONAL PROVISIONS

Article 19 – Governing Body

19.1 A Governing Body for this Treaty is hereby established, composed of all Contracting 
Parties. 

19.2 All decisions of the Governing Body shall be taken by consensus unless by consensus 
another  method  of  arriving  at  a  decision  on  certain  measures  is  reached,  except  that 
consensus shall always be required in relation to Articles 23 and 24. 

19.3 The functions of the Governing Body shall be to promote the full implementation of this 
Treaty, keeping in view its objectives, and, in particular, to: 

(a) provide policy direction and guidance to monitor, and adopt such recommendations as 
necessary for the implementation of this Treaty and, in particular, for the operation of the 
Multilateral System; 

(b) adopt plans and programmes for the implementation of this Treaty; 

(c)  adopt,  at  its  first  session,  and  periodically  review  the  funding  strategy  for  the 
implementation of this Treaty, in accordance with the provisions of Article 18; 

(d) adopt the budget of this Treaty; 

(e)  consider  and establish subject  to  the  availability  of  necessary funds such subsidiary 
bodies as may be necessary, and their respective mandates and composition; 

(f) establish, as needed, an appropriate mechanism, such as a Trust Account, for receiving 
and utilizing financial resources that will accrue to it for purposes of implementing this Treaty; 

(g) establish and maintain cooperation with other relevant international organizations and 
treaty bodies,  including in  particular  the Conference of  the Parties to the Convention on 
Biological  Diversity,  on matters covered by this Treaty, including their  participation in the 
funding strategy; 

(h)  consider and adopt,  as required,  amendments to  this  Treaty,  in  accordance with the 
provisions of Article 23; 
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(i) consider and adopt, as required, amendments to annexes to this Treaty, in accordance 
with the provisions of Article 24; 

(j) consider modalities of a strategy to encourage voluntary contributions, in particular, with 
reference to Articles 13 and 18; 

(k) perform such other functions as may be necessary for the fulfilment of the objectives of 
this Treaty; 

(l) take note of relevant decisions of the Conference of the Parties to the Convention on 
Biological Diversity and other relevant international organizations and treaty bodies; 

(m) inform, as appropriate, the Conference of the Parties to the Convention on Biological 
Diversity  and  other  relevant  international  organizations  and  treaty  bodies  of  matters 
regarding the implementation of this Treaty; and 

(n) approve the terms of agreements with the IARCs and other international institutions under 
Article 15, and review and amend the MTA in Article 15.

19.4  Subject  to  Article  19.6,  each  Contracting  Party  shall  have  one  vote  and  may  be 
represented  at  sessions  of  the  Governing  Body  by  a  single  delegate  who  may  be 
accompanied by an alternate, and by experts and advisers. Alternates, experts and advisers 
may take part in the proceedings of the Governing Body but may not vote, except in the case 
of their being duly authorized to substitute for the delegate. 

19.5  The  United  Nations,  its  specialized  agencies  and  the  International  Atomic  Energy 
Agency, as well as any State not a Contracting Party to this Treaty, may be represented as 
observers  at  sessions  of  the  Governing  Body.  Any  other  body  or  agency,  whether 
governmental  or  non-governmental,  qualified  in  fields  relating  to  conservation  and 
sustainable use of plant genetic resources for food and agriculture, which has informed the 
Secretary of its wish to be represented as an observer at a session of the Governing Body, 
may be admitted unless at least one third of the Contracting Parties present object. The 
admission and participation of observers shall be subject to the Rules of Procedure adopted 
by the Governing Body. 

19.6 A Member Organization of FAO that is a Contracting Party and the member states of 
that Member Organization that are Contracting Parties shall exercise their membership rights 
and fulfil their membership obligations in accordance, mutatis mutandis, with the Constitution 
and General Rules of FAO. 

19.7 The Governing Body shall adopt and amend, as required, its own Rules of Procedure 
and financial rules which shall not be inconsistent with this Treaty. 

19.8 The presence of delegates representing a majority of the Contracting Parties shall be 
necessary to constitute a quorum at any session of the Governing Body. 

19.9 The Governing Body shall hold regular sessions at least once every two years. These 
sessions should, as far as possible, be held back-to-back with the regular sessions of the 
Commission on Genetic Resources for Food and Agriculture. 

19.10 Special Sessions of the Governing Body shall be held at such other times as may be 
deemed necessary by the Governing Body,  or  at  the  written request  of  any Contracting 
Party, provided that this request is supported by at least one third of the Contracting Parties. 
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19.11 The Governing Body shall elect its Chairperson and Vice-Chairpersons (collectively 
referred to as “the Bureau”), in conformity with its Rules of Procedure. 

Article 20 – Secretary

20.1 The Secretary of the Governing Body shall  be appointed by the Director-General of 
FAO, with the approval of the Governing Body. The Secretary shall be assisted by such staff 
as may be required. 

20.2 The Secretary shall perform the following functions: 

(a) arrange for and provide administrative support for sessions of the Governing Body and for 
any subsidiary bodies as may be established; 

(b)  assist  the Governing Body in  carrying out  its  functions,  including the performance of 
specific tasks that the Governing Body may decide to assign to it; 

(c) report on its activities to the Governing Body. 

20.3 The Secretary shall communicate to all Contracting Parties and to the Director-General: 

(a) decisions of the Governing Body within sixty days of adoption; 

(b) information received from Contracting Parties in accordance with the provisions of this 
Treaty. 

20.4 The Secretary shall provide documentation in the six languages of the United Nations 
for sessions of the Governing Body. 

20.5 The Secretary shall cooperate with other organizations and treaty bodies, including in 
particular  the  Secretariat  of  the  Convention  on  Biological  Diversity,  in  achieving  the 
objectives of this Treaty. 

Article 21 – Compliance

The  Governing  Body  shall,  at  its  first  meeting,  consider  and  approve  cooperative  and 
effective procedures and operational mechanisms to promote compliance with the provisions 
of this Treaty and to address issues of non-compliance. These procedures and mechanisms 
shall include monitoring, and offering advice or assistance, including legal advice or legal 
assistance, when needed, in particular to developing countries and countries with economies 
in transition. 

Article 22 – Settlement of Disputes

22.1 In the event of a dispute between Contracting Parties concerning the interpretation or 
application of this Treaty, the parties concerned shall seek solutions by negotiation. 

22.2 If the parties concerned cannot reach agreement by negotiation, they may jointly seek 
the good offices of, or request mediation by, a third party. 

22.3  When  ratifying,  accepting,  approving  or  acceding  to  this  Treaty,  or  at  any  time 
thereafter, a Contracting Party may declare in writing to the Depositary that for a dispute not 
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resolved in accordance with Article 22.1 or Article 22.2 above, it accepts one or both of the 
following means of dispute settlement as compulsory: 

(a) Arbitration in accordance with the procedure laid down in Part 1 of Annex II to this Treaty; 

(b) Submission of the dispute to the International Court of Justice. 

22.4 If the parties to the dispute have not, in accordance with Article 22.3 above, accepted 
the same or any procedure, the dispute shall be submitted to conciliation in accordance with 
Part 2 of Annex II to this Treaty unless the parties otherwise agree. 

Article 23 – Amendments of the Treaty

23.1 Amendments to this Treaty may be proposed by any Contracting Party. 

23.2 Amendments to this Treaty shall be adopted at a session of the Governing Body. The 
text  of  any  proposed  amendment  shall  be  communicated  to  Contracting  Parties  by  the 
Secretary at least six months before the session at which it is proposed for adoption. 

23.3 All  amendments to this Treaty shall  only be made by consensus of the Contracting 
Parties present at the session of the Governing Body.

23.4  Any  amendment  adopted  by  the  Governing  Body  shall  come  into  force  among 
Contracting Parties having ratified, accepted or approved it  on the ninetieth day after the 
deposit of instruments of ratification, acceptance or approval by two-thirds of the Contracting 
Parties. Thereafter the amendment shall enter into force for any other Contracting Party on 
the ninetieth day after hat Contracting Party deposits its instrument of ratification, acceptance 
or approval of the amendment. 

23.5 For the purpose of this Article, an instrument deposited by a Member Organization of 
FAO shall  not be counted as additional to those deposited by member states of such an 
organization. 

Article 24 – Annexes

24.1 The annexes to this Treaty shall form an integral part of this Treaty and a reference to 
this Treaty shall constitute at the same time a reference to any annexes thereto. 

24.2 The provisions of Article 23 regarding amendments to this Treaty shall  apply to the 
amendment of annexes. 

Article 25 – Signature

This  Treaty  shall  be  open  for  signature  at  the  FAO  from  November  2001  to  4 
November 2002 by all Members of FAO and any States that are not Members of FAO but are 
Members of the United Nations, or any of its specialized agencies or of the International 
Atomic Energy Agency. 

Article 26 – Ratification, Acceptance or Approval
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This Treaty shall be subject to ratification, acceptance or approval by the Members 
and non-Members of FAO referred to in Article 25. Instruments of ratification, acceptance, or 
approval shall be deposited with the Depositary. 

Article 27 – Accession

This Treaty shall be open for accession by all Members of FAO and any States that 
are not Members of FAO but are Members of the United Nations, or any of its specialized 
agencies or of the International Atomic Energy Agency from the date on which the Treaty is 
closed for signature. Instruments of accession shall be deposited with the Depositary. 

Article 28 – Entry into force

28.1 Subject to the provisions of Article 29.2, this Treaty shall enter into force on the ninetieth 
day  after  the  deposit  of  the  fortieth  instrument  of  ratification,  acceptance,  approval  or 
accession, provided that at least twenty instruments of ratification, acceptance, approval or 
accession have been deposited by Members of FAO. 

28.2 For each Member of FAO and any State that is not a Member of FAO but is a Member 
of the United Nations, or any of its specialized agencies or of the International Atomic Energy 
Agency  that  ratifies,  accepts,  approves  or  accedes  to  this  Treaty  after  the  deposit,  in 
accordance with Article 28.1, of the fortieth instrument of ratification, acceptance, approval or 
accession, the Treaty shall enter into force on the ninetieth day following the deposit of its 
instrument of ratification, acceptance, approval or accession. 

Article 29 – Member Organizations of FAO

29.1  When  a  Member  Organization  of  FAO  deposits  an  instrument  of  ratification, 
acceptance,  approval  or  accession  for  this  Treaty,  the  Member  Organization  shall,  in 
accordance with the provisions of Article II.7 of  the FAO Constitution, notify any change 
regarding its distribution of competence to its declaration of competence submitted under 
Article II.5 of the FAO Constitution as may be necessary in light of its acceptance of this 
Treaty.  Any  Contracting  Party  to  this  Treaty  may,  at  any  time,  request  a  Member 
Organization of FAO that is a Contracting Party to this Treaty to provide information as to 
which, as between the Member Organization and its member states, is responsible for the 
implementation of any particular matter covered by this Treaty. The Member Organization 
shall provide this information within a reasonable time. 

29.2 Instruments of ratification, acceptance, approval, accession or withdrawal, deposited by 
a Member Organization of FAO, shall not be counted as additional to those deposited by its 
Member States. 

Article 30 – Reservations

No reservations may be made to this Treaty. 

Article 31 – Non-Parties
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The Contracting Parties shall encourage any Member of FAO or other State, not a 
Contracting Party to this Treaty, to accept this Treaty. 

Article 32 – Withdrawals

32.1 Any Contracting Party may at any time after two years from the date on which this 
Treaty has entered into force for it, notify the Depositary in writing of its withdrawal from this 
Treaty. The Depositary shall at once inform all Contracting Parties. 

32.2 Withdrawal shall take effect one year from the date of receipt of the notification. 

Article 33 – Termination

33.1 This Treaty shall be automatically terminated if and when, as the result of withdrawals, 
the  number  of  Contracting  Parties  drops  below  forty,  unless  the  remaining  Contracting 
Parties unanimously decide otherwise. 

33.2  The Depositary  shall  inform all  remaining  Contracting  Parties  when the  number  of 
Contracting Parties has dropped to forty. 

33.3 In the event of termination the disposition of assets shall be governed by the financial 
rules to be adopted by the Governing Body.

Article 34 – Depositary

The Director-General of FAO shall be the Depositary of this Treaty. 

Article 35 – Authentic Texts

The Arabic, Chinese, English, French, Russian and Spanish texts of this Treaty are 
equally authentic.
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ANNEX I 

LIST OF CROPS COVERED UNDER THE MULTILATERAL SYSTEM 

Food crops 

Crop Genus Observations 

Breadfruit Artocarpus Breadfruit only.

Asparagus Asparagus 

Oat Avena 

Beet Beta 

Brassica complex Brassica et al. Genera  included  are:  Brassica,  Armoracia, 

Barbarea,  Camelina,  Crambe,  Diplotaxis, 

Eruca,  Isatis,  Lepidium,  Raphanobrassica,  

Raphanus,  Rorippa, and  Sinapis. This 

comprises oilseed and vegetable crops such as 

cabbage,  rapeseed,  mustard,  cress,  rocket, 

radish,  and  turnip.  The  species  Lepidium 

meyenii (maca) is excluded.

 Pigeon Pea Cajanus 

Chickpea Cicer 

Citrus Citrus Genera  Poncirus and  Fortunella are  included 

as root stock. 

Coconut Cocos 

Major aroids. Colocasia, Xanthosoma Major  aroids  include  taro,  cocoyam,  dasheen 

and tannia. 

Carrot Daucus 

Yams Dioscorea 

Finger Millet Eleusine 

Strawberry Fragaria 

Sunflower Helianthus 

Barley Hordeum 

Sweet Potato Ipomoea 

Grass pea Lathyrus 

Lentil Lens 

Apple Malus 

Cassava Manihot Manihot esculenta only. 

Banana / Plantain Musa Except Musa textilis. 
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Crop Genus Observations 

Rice Oryza 

Pearl Millet Pennisetum 

Beans Phaseolus Except Phaseolus polyanthus.

Pea Pisum

Rye  Secale 

Potato Solanum Section  tuberosa  included,  except  Solanum 

phureja. 

Eggplant Solanum Section melongena included.

Sorghum Sorghum 

Triticale Triticosecale 

Wheat Triticum et al. Including Agropyron, Elymus, and Secale. 

Faba Bean/ Vetch Vicia 

Cowpea et al. Vigna 

Maize Zea Excluding  Zea  perennis, Zea  diploperennis, 

and Zea luxurians. 
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Forages

Genera Species

LEGUME FORAGES 

Astragalus chinensis, cicer, arenarius

Canavalia ensiformis 

Coronilla varia 

Hedysarum coronarium 

Lathyrus cicera, ciliolatus, hirsutus, ochrus, odoratus, sativus 

Lespedeza cuneata, striata, stipulacea 

Lotus corniculatus, subbiflorus, uliginosus 

Lupinus albus, angustifolius, luteus 

Medicago arborea, falcata, sativa, scutellata, rigidula, truncatula 

Melilotus albus, officinalis 

Onobrychis viciifolia 

Ornithopus sativus 

Prosopis affinis, alba, chilensis, nigra, pallida 

Pueraria phaseoloides 

Trifolium alexandrinum,  alpestre,  ambiguum,  angustifolium,  arvense,  agrocicerum,  hybridum, 

incarnatum, pratense, repens, resupinatum, rueppellianum, semipilosum, subterraneum, 

vesiculosum 

GRASS FORAGES 

Andropogon gayanus 

Agropyron cristatum, desertorum

Agrostis stolonifera, tenuis 

Alopecurus pratensis 

Arrhenatherum elatius 

Dactylis glomerata 

Festuca arundinacea, gigantea, heterophylla, ovina, pratensis, rubra 

Lolium hybridum, multiflorum, perenne, rigidum, temulentum

Phalaris aquatica, arundinacea 

Phleum pratense 
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Genera Species

LEGUME FORAGES 

Poa alpina, annua, pratensis 

Tripsacum laxum

OTHER FORAGES 

Atriplex  vermiculata 

Salsola halimus, nummularia 
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ANNEX II 

Part 1 

ARBITRATION 

Article 1 

The claimant party shall notify the Secretary that the parties to the dispute are referring it to 
arbitration pursuant to Article 22. The notification shall state the subject-matter of arbitration 
and include, in particular, the articles of this Treaty, the interpretation or application of which 
are at issue. If the parties to the dispute do not agree on the subject matter of the dispute 
before the President of the tribunal is designated, the arbitral tribunal shall determine the 
subject matter. The Secretary shall forward the information thus received to all Contracting 
Parties to this Treaty. 

Article 2 

1. In disputes between two parties to the dispute, the arbitral tribunal shall consist of three 
members. Each of the parties to the dispute shall appoint an arbitrator and the two arbitrators 
so appointed shall  designate by common agreement the third arbitrator who shall  be the 
President of the tribunal. The latter shall not be a national of one of the parties to the dispute, 
nor have his or her usual place of residence in the territory of one of these parties to the 
dispute, nor be employed by any of them, nor have dealt with the case in any other capacity. 

2. In disputes between more than two Contracting Parties, parties to the dispute with the 
same interest shall appoint one arbitrator jointly by agreement. Any vacancy shall be 
filled in the manner prescribed for the initial appointment.

3.

Article 3 

1. If the President of the arbitral tribunal has not been designated within two months of the 
appointment of the second arbitrator, the Director-General of FAO shall, at the request of a 
party to the dispute, designate the President within a further two-month period. 

2. If one of the parties to the dispute does not appoint an arbitrator within two months of 
receipt of the request, the other party may inform the Director-General of FAO who shall 
make the designation within a further two-month period. 

Article 4 

The arbitral tribunal shall render its decisions in accordance with the provisions of this Treaty 
and international law.

Article 5 
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Unless the parties to the dispute otherwise agree, the arbitral tribunal shall determine its own 
rules of procedure. 

Article 6 

The arbitral tribunal may, at the request of one of the parties to the dispute, recommend 
essential interim measures of protection. 

Article 7 

The parties to the dispute shall facilitate the work of the arbitral tribunal and, in particular, 
using all means at their disposal, shall: 

(a) Provide it with all relevant documents, information and facilities; and 

(b) Enable it, when necessary, to call witnesses or experts and receive their evidence. 

Article 8 

The  parties  to  the  dispute  and  the  arbitrators  are  under  an  obligation  to  protect  the 
confidentiality of any information they receive in confidence during the proceedings of the 
arbitral tribunal. 

Article 9 

Unless the arbitral tribunal determines otherwise because of the particular circumstances of 
the case, the costs of the tribunal shall be borne by the parties to the dispute in equal shares. 
The tribunal shall keep a record of all its costs, and shall furnish a final statement thereof to 
the parties to the dispute. 

Article 10 

Any Contracting Party that  has an interest  of  a  legal nature in  the subject-matter  of  the 
dispute which may be affected by the decision in the case, may intervene in the proceedings 
with the consent of the tribunal. 

Article 11 

The tribunal may hear and determine counterclaims arising directly out of the subject-matter 
of the dispute.

Article 12 

Decisions  both  on  procedure  and  substance  of  the  arbitral  tribunal  shall  be  taken  by  a 
majority vote of its members. 
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Article 13 

If one of the parties to the dispute does not appear before the arbitral tribunal or fails to 
defend its case, the other party may request the tribunal to continue the proceedings and to 
make its award. Absence of a party to the dispute or a failure of a party to the dispute to 
defend  its  case shall  not  constitute  a  bar  to  the  proceedings.  Before  rendering  its  final 
decision, the arbitral tribunal must satisfy itself that the claim is well founded in fact and law. 

Article 14 

The tribunal shall render its final decision within five months of the date on which it is fully 
constituted unless it finds it necessary to extend the time-limit for a period which should not 
exceed five more months. 

Article 15 

The final decision of the arbitral tribunal shall be confined to the subject-matter of the dispute 
and shall state the reasons on which it is based. It shall contain the names of the members 
who have participated and the date of the final decision. Any member of the tribunal may 
attach a separate or dissenting opinion to the final decision. 

Article 16 

The award shall be binding on the parties to the dispute. It shall be without appeal unless the 
parties to the dispute have agreed in advance to an appellate procedure. 

Article 17 

Any  controversy  which  may  arise  between  the  parties  to  the  dispute  as  regards  the 
interpretation or manner of implementation of the final decision may be submitted by either 
party to the dispute for decision to the arbitral tribunal which rendered it. 

Part 2 

CONCILIATION 

Article 1 

A conciliation commission shall  be created upon the request of one of the parties to the 
dispute.  The  commission  shall,  unless  the  parties  to  the  dispute  otherwise  agree,  be 
composed of five members, two appointed by each party concerned and a President chosen 
jointly by those members. 

Article 2 
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In disputes between more than two Contracting Parties, parties to the dispute with the same 
interest shall appoint their members of the commission jointly by agreement. Where two or 
more parties to the dispute have separate interests or there is a disagreement as to whether 
they are of the same interest, they shall appoint their members separately. 

Article 3 

If any appointments by the parties to the dispute are not made within two months of the date 
of  the request  to  create a conciliation  commission,  the Director-General  of  FAO shall,  if 
asked to do so by the party to the dispute that made the request, make those appointments 
within a further two-month period. 

Article 4 

If a President of the conciliation commission has not been chosen within two months of the 
last of the members of the commission being appointed, the Director-General of FAO shall, if 
asked to do so by a party to the dispute, designate a President within a further two-month 
period. 

Article 5 

The conciliation commission shall take its decisions by majority vote of its members. It shall, 
unless  the  parties  to  the  dispute  otherwise agree,  determine  its  own procedure.  It  shall 
render a proposal for resolution of the dispute, which the parties shall consider in good faith. 

Article 6 

A disagreement as to whether the conciliation commission has competence shall be decided 
by the commission.
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11.5 Annex V: Text of the SMTA

STANDARD MATERIAL TRANSFER AGREEMENT 

 

PREAMBLE 

 

WHEREAS 

 

The International Treaty on Plant Genetic Resources for Food and Agriculture (hereinafter 
referred to as “the Treaty”)1 was adopted by the Thirty-first session of the FAO Conference 
on 3 November 2001 and entered into force on 29 June 2004; 

The objectives of the  Treaty are the conservation and sustainable use of  Plant Genetic 
Resources for Food and Agriculture and the fair and equitable sharing of the benefits 
arising  out  of  their  use,  in  harmony  with  the  Convention  on  Biological  Diversity,  for 
sustainable agriculture and food security; 

The Contracting Parties to the Treaty, in the exercise of their  sovereign rights over their 
Plant  Genetic  Resources  for  Food  and  Agriculture, have  established  a  Multilateral 
System both to facilitate access to Plant Genetic Resources for Food and Agriculture 
and to share, in a fair and equitable way, the benefits arising from the utilization of these 
resources, on a complementary and mutually reinforcing basis; 

Articles 4, 11, 12.4 and 12.5 of the Treaty are borne in mind; 

The diversity of the legal systems of the Contracting Parties with respect to their national 
procedural rules governing access to courts and to arbitration, and the obligations arising 
from  international  and  regional  conventions  applicable  to  these  procedural  rules,  are 
recognized; 

Article 12.4 of the Treaty provides that facilitated access under the Multilateral System shall 
be provided pursuant to a Standard Material Transfer Agreement, and the Governing Body 
of  the  Treaty,  in its  Resolution 1/2006 of  16 June 2006,  adopted the Standard Material 
Transfer Agreement. 

 

ARTICLE 1 — PARTIES TO THE AGREEMENT 

 

1.1 The present Material Transfer Agreement (hereinafter referred to as “this Agreement”) is 
the Standard Material Transfer Agreement referred to in Article 12.4 of the Treaty. 

 1.2 This Agreement is: 

1 Note by the Secretariat: as suggested by the Legal Working Group during the Contact Group for the Drafting of 
the Standard Material Transfer Agreement, defined terms have, for clarity, been put in bold throughout. 
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 BETWEEN:  (name  and  address  of  the  provider  or  providing  institution,  name  of  
authorized official, contact information for authorized official*)  (hereinafter referred to  
as “the Provider”), 

 AND: (name and address of the recipient or recipient institution, name of authorized 
official,  contact  information for  authorized official*)  (hereinafter  referred to as  “the  
Recipient”). 

 1.3 The parties to this Agreement hereby agree as follows: 

 

 ARTICLE 2 — DEFINITIONS 

In this Agreement the expressions set out below shall have the following meaning: 

“Available without restriction”: a Product is considered to be available without restriction 
to others for further research and breeding when it is available for research and breeding 
without any legal or contractual obligations, or technological restrictions, that would preclude 
using it in the manner specified in the Treaty. 

“Genetic material” means any material of plant origin, including reproductive and vegetative 
propagating material, containing functional units of heredity. 

“Governing Body” means the Governing Body of the Treaty. 

“Multilateral System” means the Multilateral System established under Article 10.2 of the 
Treaty. 

“Plant Genetic Resources for Food and Agriculture” means any  genetic material of 
plant origin of actual or potential value for food and agriculture. 

“Plant  Genetic  Resources  for  Food  and  Agriculture  under  Development” means 
material  derived  from the  Material, and  hence  distinct  from it,  that  is  not  yet  ready  for 
commercialization and which  the  developer  intends to  further  develop or  to  transfer  to 
another person or entity for further development. The period of development for the  Plant 
Genetic Resources for Food and Agriculture under Development shall be deemed to 
have ceased when those resources are commercialized as a Product. 

“Product”  means Plant Genetic Resources for Food and Agriculture that incorporate 2 

the  Material or  any  of  its  genetic  parts  or  components  thereof  that  are  ready  for 
commercialization,  excluding  commodities  and  other  products  used  for  food,  feed  and 
processing. 

“Sales”  means the gross income resulting from the  commercialization of a  Product  or 
Products, by the Recipient, its affiliates, contractors, licensees and lessees. 

* Insert as necessary. Not applicable for shrink-wrap and click-wrap Standard Material Transfer Agreements. 

A “shrink-wrap” Standard Material Transfer Agreement is where a copy of the Standard Material Transfer 
Agreement is included in the packaging of the Material, and the Recipient’s acceptance of the Material 
constitutes acceptance of the terms and conditions of the Standard Material Transfer Agreement. 

A “click-wrap” Standard Material Transfer Agreement is where the agreement is concluded on the 
internet and the Recipient accepts the terms and conditions of the Standard Material Transfer Agreement by 
clicking on the appropriate icon on the website or in the electronic version of the Standard Material Transfer 
Agreement, as appropriate. 
2 As evidenced, for example, by pedigree or notation of gene insertion. 
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“To commercialize”  means to sell a  Product or  Products for monetary consideration on 
the  open  market,  and  “commercialization”  has  a  corresponding  meaning. 
Commercialization shall not include any form of transfer of Plant Genetic Resources for 
Food and Agriculture under Development. 

 

 ARTICLE 3 — SUBJECT MATTER OF THE MATERIAL TRANSFER AGREEMENT 

The  Plant  Genetic  Resources  for  Food and Agriculture  specified  in  Annex  1  to  this 
Agreement (hereinafter referred to as the “Material”) and the available related information 
referred to in Article 5b and in Annex 1 are hereby transferred from the  Provider to the 
Recipient subject to the terms and conditions set out in this Agreement. 

 

ARTICLE 4 — GENERAL PROVISIONS 

4.1  This Agreement  is entered into within the framework of the  Multilateral System and 
shall be implemented and interpreted in accordance with the objectives and provisions of the 
Treaty. 

4.2  The  parties  recognize  that  they  are  subject  to  the  applicable  legal  measures  and 
procedures, that have been adopted by the Contracting Parties to the Treaty, in conformity 
with the Treaty, in particular those taken in conformity with Articles 4, 12.2 and 12.5 of the 
Treaty.3 

4.3 The parties to  this Agreement agree that  (the entity  designated by the  Governing 
Body),4 acting on behalf of the Governing Body of the Treaty and its Multilateral System, 
is the third party beneficiary under this Agreement. 

4.4  The  third  party  beneficiary  has  the  right  to  request  the  appropriate  information  as 
required in Articles 5e, 6.5c, 8.3 and Annex 2, paragraph 3, to this Agreement. 

4.5 The rights granted to the (the entity designated by the Governing Body) above do not 
prevent the Provider and the Recipient from exercising their rights under this Agreement. 

 

ARTICLE 5 — RIGHTS AND OBLIGATIONS OF THE PROVIDER 

The  Provider undertakes that the  Material is transferred in accordance with the following 
provisions of the Treaty:                          

a) Access shall be accorded expeditiously, without the need to track individual accessions 
and free of charge, or, when a fee is charged, it shall not exceed the minimal cost involved; 

3 In the case of the International Agricultural Research Centres of the Consultative Group on International 
Agricultural Research (CGIAR) and other international institutions, the Agreement between the Governing Body 
and the CGIAR Centres and other relevant institutions will be applicable.
4 Note by the Secretariat: by Resolution 2/2006, the Governing Body “invite[d] the Food and Agriculture 
Organization of the United Nations, as the Third Party Beneficiary, to carry out the roles and responsibilities as 
identified and prescribed in the Standard Material Transfer Agreement, under the direction of the Governing Body, 
in accordance with the procedures to be established by the Governing Body at its next session”. Upon 
acceptance by the FAO of this invitation, the term, “the entity designated by the Governing Body”, will be replaced 
throughout the document by the term, “the Food and Agriculture Organization of the United Nations”. 
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b) All available passport data and, subject to applicable law, any other associated available 
non-confidential  descriptive  information,  shall  be  made available  with  the  Plant  Genetic 
Resources for Food and Agriculture provided; 

c)  Access to  Plant  Genetic Resources for  Food and Agriculture under Development, 
including material being developed by farmers, shall be at the discretion of its developer, 
during the period of its development; 

d) Access to Plant Genetic Resources for Food and Agriculture protected by intellectual 
and other property rights shall be consistent with relevant international agreements, and with 
relevant national laws; 

e) The Provider shall periodically inform the Governing Body about the Material Transfer 
Agreements  entered  into,  according  to  a  schedule  to  be established  by  the  Governing 
Body. This information shall be made available by the  Governing Body to the third party 
beneficiary.5 

ARTICLE 6 — RIGHTS AND OBLIGATIONS OF THE RECIPIENT 

6.1 The  Recipient undertakes that the  Material shall  be used or conserved only for the 
purposes of research, breeding and training for food and agriculture. Such purposes shall not 
include chemical, pharmaceutical and/or other non-food/feed industrial uses. 

6.2  The  Recipient shall  not  claim any  intellectual  property  or  other  rights  that  limit  the 
facilitated access to the  Material provided under  this Agreement,  or its genetic parts or 
components, in the form received from the Multilateral System. 

6.3 In the case that  the  Recipient conserves the  Material supplied, the  Recipient shall 
make the  Material,  and the related information referred to in Article  5b,  available to  the 
Multilateral System using the Standard Material Transfer . 

6.4 In the case that the Recipient transfers the Material supplied under this Agreement to 
another  person  or  entity  (hereinafter  referred  to  as  “the  subsequent  recipient”),  the 
Recipient shall 

a)  do  so  under  the  terms  and  conditions  of  the  Standard  Material  Transfer  Agreement, 
through a new material transfer agreement; and 

b) notify the Governing Body, in accordance with Article 5e. 

On compliance with the above, the Recipient shall have no further obligations regarding the 
actions of the subsequent recipient. 

6.5  In  the  case that  the  Recipient transfers  a  Plant  Genetic  Resource  for  Food and 
Agriculture under Development to another person or entity, the Recipient shall: 

5 Note by the Secretraiat: The Standard Material Transfer Agreement makes provision for information to be 
provided to the Governing Body, in the following Articles: 5e, 6.4b, 6.5c and 6.11h, as well as in Annex 2, 
paragraph 3, Annex 3, paragraph 4, and in Annex 4. Such information should be submitted to: 

 The Secretary 
 International Treaty on Plant Genetic Resources for Food and Agriculture 
 I-00100 Rome, Italy 
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a)  do  so  under  the  terms  and  conditions  of  the  Standard  Material  Transfer  Agreement, 
through a new material transfer agreement, provided that Article 5a of the Standard Material 
Transfer Agreement shall not apply; 

b) identify, in Annex 1 to the new material transfer agreement, the Material received from the 
Multilateral  System,  and  specify  that  the  Plant  Genetic  Resources  for  Food  and 
Agriculture under Development being transferred are derived from the Material; 

c) notify the Governing Body, in accordance with Article 5e; and 

d) have no further obligations regarding the actions of any subsequent recipient. 

6.6  Entering  into  a  material  transfer  agreement  under  paragraph  6.5  shall  be  without 
prejudice to the right of the parties to attach additional conditions, relating to further product 
development, including, as appropriate, the payment of monetary consideration. 

6.7  In  the  case that  the  Recipient commercializes a  Product  that  is  a  Plant  Genetic 
Resource for Food and Agriculture and that incorporates Material as referred to in Article 
3 of this Agreement, and where such Product is not available without restriction to others 
for further research and breeding, the Recipient shall pay a fixed percentage of the Sales of 
the commercialized Product into the mechanism established by the Governing Body for 
this purpose, in accordance with Annex 2 to this Agreement. 

6.8 In  the  case that  the  Recipient commercializes a  Product that  is  a  Plant  Genetic 
Resource for Food and Agriculture and that incorporates Material as referred to in Article 
3 of this Agreement and where that Product is available without restriction to others for 
further research and breeding, the Recipient is encouraged to make voluntary payments into 
the mechanism established by the  Governing Body for this purpose in accordance with 
Annex 2 to this Agreement. 

6.9 The Recipient shall make available to the Multilateral System, through the information 
system provided for in Article 17 of the  Treaty, all non-confidential information that results 
from research and development carried out on the  Material,  and is encouraged to share 
through the Multilateral System non-monetary benefits expressly identified in Article 13.2 of 
the Treaty that result from such research and development. After the expiry or abandonment 
of the protection period of an intellectual property right on a Product that incorporates the 
Material, the Recipient is encouraged to place a sample of this Product into a collection that 
is part of the Multilateral System, for research and breeding. 

6.10 A Recipient who obtains intellectual property rights on any Products developed from 
the  Material or its components, obtained from the  Multilateral System, and assigns such 
intellectual property rights to a third party, shall transfer the benefit-sharing obligations of this 
Agreement to that third party. 

6.11 The Recipient may opt as per Annex 4, as an alternative to payments under Article 6.7, 
for the following system of payments: 

a) The Recipient shall make payments at a discounted rate during the period of validity of 
the option; 

b) The period of validity of the option shall be ten years renewable in accordance with Annex 
to this Agreement; 
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c) The payments shall be based on the Sales of any Products and of the sales of any other 
products that are  Plant Genetic Resources for Food and Agriculture belonging to the 
same crop, as set out in Annex 1 to the Treaty, to which the Material referred to in Annex 1 
to this Agreement belongs; 

d) The payments to be made are independent of whether or not the Product is  available 
without restriction; 

e) The rates of payment and other terms and conditions applicable to this option, including 
the discounted rates are set out in Annex 3 to this Agreement; 

f) The Recipient shall be relieved of any obligation to make payments under Article 6.7 of 
this  Agreement or  any  previous  or  subsequent  Standard  Material  Transfer  Agreements 
entered into in respect of the same crop; 

g) After the end of the period of validity of this option the Recipient shall make payments on 
any Products that incorporate Material received during the period in which this Article was in 
force, and where such Products are not available without restriction. These payments will 
be calculated at the same rate as in paragraph (a) above; 

h) The  Recipient shall notify the  Governing Body that he has opted for this modality of 
payment. If no notification is provided the alternative modality of payment specified in Article 
6.7 will apply. 

 

ARTICLE 7 — APPLICABLE LAW 

The applicable law shall be General Principles of Law, including the UNIDROIT Principles of 
International Commercial Contracts 2004, the objectives and the relevant provisions of the 
Treaty, and, when necessary for interpretation, the decisions of the Governing Body. 

 

ARTICLE 8 — DISPUTE SETTLEMENT 

8.1 Dispute settlement may be initiated by the Provider or the  Recipient or the  (the entity 
designated by the Governing Body), acting on behalf of the Governing Body of the Treaty 
and its Multilateral System. 

8.2 The parties to this Agreement agree that the (the entity designated by the Governing 
Body), representing the Governing Body and the Multilateral System, has the right, as a 
third  party  beneficiary,  to  initiate  dispute  settlement  procedures  regarding  rights  and 
obligations of the Provider and the Recipient under this Agreement. 

8.3 The third  party  beneficiary  has  the  right  to  request  that  the appropriate  information, 
including samples  as necessary,  be  made available  by  the Provider  and the  Recipient, 
regarding their obligations in the context of this Agreement. Any information or samples so 
requested shall be provided by the Provider and the Recipient, as the case may be. 

8.4 Any dispute arising from this Agreement shall be resolved in the following manner: 

a) Amicable dispute settlement: The parties shall attempt in good faith to resolve the dispute 
by negotiation. 

b) Mediation: If the dispute is not resolved by negotiation, the parties may choose mediation 
through a neutral third party mediator, to be mutually agreed. 
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c) Arbitration: If the dispute has not been settled by negotiation or mediation, any party may 
submit  the dispute for  arbitration under the Arbitration Rules of  an international  body as 
agreed by the parties to the dispute. Failing such  Agreement, the dispute shall be finally 
settled under the Rules of Arbitration of the International Chamber of Commerce, by one or 
more arbitrators appointed in accordance with the said Rules. Either party to the dispute 
may, if it so chooses, appoint its arbitrator from such list of experts as the Governing Body 
may establish for this purpose; both parties, or the arbitrators appointed by them, may agree 
to appoint a sole arbitrator, or presiding arbitrator as the case may be, from such list  of 
experts. The result of such arbitration shall be binding. 

ARTICLE 9 — ADDITIONAL ITEMS 

Warranty 

9.1 The Provider makes no warranties as to the safety of or title to the Material, nor as to 
the accuracy or correctness of any passport or other data provided with the Material. Neither 
does it make any warranties as to the quality, viability, or purity (genetic or mechanical) of the 
Material being furnished. The phytosanitary condition of the  Material is warranted only as 
described in any attached phytosanitary certificate. The Recipient assumes full responsibility 
for complying with the recipient nation’s quarantine and biosafety regulations and rules as to 
import or release of genetic material. 

Duration of Agreement 

9.2 This Agreement shall remain in force so long as the Treaty remains in force. 
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11.6 Annex VI: List of parties to the ITPGRFA

A current list of all ratifications, acceptances, approvals and accessions deposited by FAO 
members can be found at http://www.fao.org/Legal/TREATIES/033s-e.htm. 

Signature Ratification Acceptance Approval Accession

Algeria     13.12.2002

Angola 10.10.2002    

Argentina 10.06.2002    

Australia 10.06.2002 12.12.2005   

Austria 06.06.2002 04.11.2005   

Bangladesh 17.10.2002 14.11.2003   

Belgium 06.06.2002    

Bhutan 10.06.2002 02.09.2003   

Brazil 10.06.2002    

Bulgaria     29.12.2004

Burkina Faso 09.11.2001    

Burundi 10.06.2002    

Cambodia 11.06.2002 11.06.2002  

Cameroon 03.09.2002    

Canada 10.06.2002 10.06.2002   

Cape Verde 16.10.2002    

Central 
African 
Republic

09.11.2001 04.08.2003   

Chad 11.06.2002    

Chile 04.11.2002    

Colombia 30.10.2002    

Congo, 
Republic of

    14.09.2004

Cook Islands     02.12.2004

Costa Rica 10.06.2002    

Côte d'Ivoire 09.11.2001 25.06.2003   

Cuba 11.10.2002 16.09.2004   

Cyprus 12.06.2002 15.09.2003   
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Czech 
Republic

    31.03.2004

Democratic 
People's 
Republic of 
Korea

    16.07.2003

Democratic 
Republic of 
the Congo

    05.06.2003

Dominican 
Republic

11.06.2002    

Denmark 06.06.2002 31.03.2004   

Ecuador     07.05.2004

Egypt 29.08.2002 31.03.2004   

El Salvador 10.06.2002 09.07.2003   

Eritrea 10.06.2002 10.06.2002   

Estonia     31.03.2004

Ethiopia 12.06.2002 18.06.2003   

European 
Community

06.06.2002  31.03.2004 

Finland 06.06.2002 31.03.2004   

France 06.06.2002  11.07.2005 

Gabon 10.06.2002    

Ghana 28.10.2002 28.10.2002   

Germany 06.06.2002 31.03.2004   

Greece 06.06.2002 31.03.2004   

Guatemala 13.06.2002    

Guinea 11.06.2002   11/6/2002  

Haiti 09.11.2001    

Honduras     14.01.2004

Hungary     04.03.2004

India 10.06.2002 10.06.2002   

Iran, Islamic 
Republic of

04.11.2002    

Ireland 06.06.2002 31.03.2004   

Italy 06.06.2002 18.05.2004   
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Jordan 09.11.2001 30.05.2002   

Kenya     27.05.2003

Kiribati     13.12.2005

Kuwait     02.09.2003

Latvia     27.05.2004

Lebanon 04.11.2002 06.05.2004   

Lesotho     21.11.2005

Liberia     25.11.2005

Libyan  Arab 
Jamahiriya

    12.04.2005

Lithuania     21.06.2005

Luxembourg 06.06.2002 31.03.2004   

Madagascar 30.10.2002    

Malawi 10.06.2002 04.07.2002   

Malaysia     05.05.2003

Mali 09.11.2001 05.05.2005   

Malta 10.06.2002    

Marshall 
Islands

13.06.2002    

Mauritania     11.02.2003

Mauritius     27.03.2003

Morocco 27.03.2002    

Myanmar     04.12.2002

Namibia 09.11.2001 07.10.2004   

Netherlands 06.06.2002 18.11.2005  

Nicaragua     22.11.2002

Niger 11.06.2002 27.10.2004   

Nigeria 10.06.2002    

Norway 12.06.2002 03.08.2004   

Oman     14.07.2004

Pakistan     02.09.2003

Paraguay 24.10.2002 03.01.2003  

Peru 08.10.2002 05.06.2003   

Poland     07.02.2005

123



Portugal 06.06.2002  07.11.2005 

Romania     31.05.2005

Saint Lucia     16.07.2003

Saudi Arabia     17.10.2005

Senegal 09.11.2001    

Serbia and 
Montenegro

01.10.2002    

Sierra Leone     20.11.2002

Spain 06.06.2002 31.03.2004   

Sudan 10.06.2002 10.06.2002   

Swaziland 10.06.2002    

Sweden 06.06.2002 31.03.2004   

Switzerland 28.10.2002 22.11.2004   

Syrian Arab 
Republic

13.06.2002 26.08.2003   

Thailand 04.11.2002    

The Former 
Yugoslav 
Republic of 
Macedonia

10.06.2002    

Togo 04.11.2002    

Trinidad and 
Tobago

    27.10.2004

Tunisia 10.06.2002 08.06.2004   

Turkey 04.11.2002    

United Arab 
Emirates

    16.02.2004

United 
Kingdom

06.06.2002 31.03.2004   

United 
Republic of 
Tanzania

    30.04.2004

United States 
of America

01.11.2002    

Uganda     25.03.2003

Uruguay 10.06.2002    
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Venezuela 11.02.2002 17.05.2005   

Zambia 04.11.2002    

Zimbabwe 30.10.2002 05.07.2005   

Zimbabwe 30.10.2002 05.07.2005   
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11.7 Annex VII: Important Negotiation Sessions212

While the origins of the Treaty can arguably be traced back to the foundation of the FAO in 
1945, or perhaps even earlier, the specific and substantive negotiations leading to the Treaty 
began in 1994. This subsection provides a historical overview of this negotiation process. 
Unless  otherwise  noted,  all  negotiations  took  place  in  Rome.  It  should  be  noted  that 
negotiations on select issues are still ongoing; a number of particularly important issues in 
recent negotiations are specifically addressed in section X. 

In  1993  the  FAO  Conference  called,  by  Resolution  7/93,  for  negotiations  among 
governments on the adaptation of the International Undertaking to bring it in harmony with 
the CBD.213 

Negotiations commenced at the first extraordinary session of the CGRFA214 held in Rome 
from  7-11  November  1994,  and  concerned  the  proposed  framework  for  the  negotiation 
process. Three stages were decided upon:

• Stage I: it was agreed that the process should, inter alia, consider how to consolidate the 
International Undertaking and harmonize it with the CBD.

• Stage II:  moreover, it  was agreed that the negotiations should address the issues of: 
“access on mutually agreed terms to plant genetic resources, including ex situ collections 
not addressed by the Convention [on Biological Diversity] and the realization of Farmers’ 
Rights”.

• Stage III:  finally,  the negotiations were to address the possible legal  and institutional 
status of the revised International Undertaking.215 

In particular, it was unclear whether it would be preferable for the revised Undertaking to be a 
voluntary and non-binding agreement, an independent, legally binding treaty, or presented to 
the COP of the CBD for possible adoption as a protocol. 

The sixth regular session of the CGRFA216 took place 19-30 June 1995. While the session 
was  not  exclusively  focused  on  the  ITPGRFA,  the  Commission  considered  a  Second 
Negotiating Draft; discussions focused on 3 (scope of the ITPGRFA), 11 (access to PGRFA) 
and 12 (Farmers’ Rights).217

The third extraordinary session of the CGRFA218 took place 9-13 December. During the 
session, a Third Negotiating Draft  was considered, and the issues of scope, access and 
Farmers’ Rights were once again addressed, this time building on the results of a meeting of 
the CGRFA’s standing Working Group. Although no new texts were produced, views were 
exchanged and progress on divisive issues was nevertheless made. The G-77, the EU and 
the USA each tabled texts on Farmers’ Rights to be considered in future deliberations on the 
issue.219

212 A complete list of the relevant sessions of the CGRFA can be accessed online at: 
http://www.fao.org/ag/cgrfa/meetings.htm.
213 Resolution 7/93. Available online at: ftp://ext-ftp.fao.org/ag/cgrfa/Res/C7-93E.pdf. 
214 Detailed documentation of the session is available online at: http://www.fao.org/ag/cgrfa/ico1.htm.
215 ftp://ext-ftp.fao.org/ag/cgrfa/Ex1/E1W3E.pdf.
216 Detailed documentation of the session is available online at: http://www.fao.org/ag/cgrfa/Docs6.htm.
217 IISD (1998).
218 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/DocsEx3.htm.
219 IISD (1998).
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The seventh regular session of the CGRFA220 took place 15-23 May 1997. A working 
group on scope and access addressed the principles and potential procedures of access; the 
great majority of participants (including the EU and the G77) agreed in principle to establish a 
multilateral system to facilitate access to PGRFA. A second working group addressed the 
issue of  Farmers’  Rights.  While there was a general  recognition by many countries that 
Farmers’ Rights is more than merely a concept, a firm definition of Farmers’ Rights could not 
be achieved.221

The Fourth Extraordinary Session of the CGRFA222 was held 1-5 December 1997. At this 
session, the Commission considered a Fourth Negotiating Draft. Based upon the results of a 
working group, a consolidated text was produced on the issues of, inter alia, the relationship 
of the International Undertaking with other international agreements and cooperation, the 
Global Plan of Action, Farmers’ Rights and conservation, collection and sustainable use of 
PGRFA.223 A  contact  group  discussed  the  issues  of  access  and  benefit  sharing;  major 
progress was made on the Multilateral System, and the concept of an International Fund to 
facilitate  benefit  sharing  was  introduced.  The  Commission  prepared  a  Consolidated 
Negotiating Text with a view to its further negotiation and ultimate adoption.224

The  Sixth  Session  of  the  Contact  Group  for  the  Revision  of  the  International 
Undertaking on Plant Genetic Resources225 took place 22-28 April 2001in Spoleto, Italy. 
While major progress on most issues remained elusive, during this session a technical group 
achieved  agreement  on  a  list  of  30  crop  genera  to  be  covered  by  the  International 
Undertaking, with 17 more pending.226

The Sixth Extraordinary Session of the CGRFA227 was held 25-30 June 2001.  At  the 
session, agreement was reached on a number of outstanding issues, including coverage of 
the Multilateral System, access and benefit sharing, ex situ PGRFA held by the CGIAR and 
legal and institutional issues. On some important issues, however, agreement could not be 
reached.  For  example,  the  definitions  of  PGRFA and  genetic  material,  the  patenting  of 
genetic  parts,  the  relationship  of  the  International  Undertaking  to  other  international 
agreements and the list  of  crops to  be included in  the Multilateral  System could  not  be 
resolved and were referred to the FAO Council  for resolution.228 Importantly,  the session 
adopted the text of the ITPGRFA, marking the end of a formal negotiation process that had 
lasted over 7 years. Nevertheless, the remaining issues were critical to the effectiveness of 
the treaty.229 

An Open-ended Working Group on the International Undertaking230 was held 30 October 
– 1 November 2001 to address outstanding issues. The key issues included the relationship 
of the treaty to other international agreements, definitions of plant genetic resources for food 
and agriculture (PGRFA) and genetic material, the application of IPR to Annex I crops and 

220 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/Docs7.htm.
221 IISD (1998).
222 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/DocsEx4.htm.
223 IISD (1998).
224 Ibid.
225 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/docscg6.htm.
226 IISD (2001a).
227 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/docsex6.htm.
228 IISD (2001c), p.3. 
229 IISD (2001b), p.1. 
230 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/docswg.htm
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the expansion of the Annex I list of crops.231 An updated Draft treaty was submitted to and 
adopted by the FAO Conference.232

The First Meeting of the CGRFA acting as Interim Committee for the ITPGRFA233 took 
place 9-11 October 2002. The meeting was convened to, inter alia, adopt rules of procedure, 
consult with the IARCs concerning their agreements with the Governing Body, initiate co-
operative agreements with the Conference of  Parties (COP) of  the CBD. With regard to 
procedural  rules,  the  language  on  decision  making  by  consensus  was  strengthened. 
Additionally, the terms of reference for the expert group on the terms of the standard Material 
Transfer Agreement were agreed.234

The First Meeting of the Expert Group on the Terms of the Standard Material Transfer 
Agreement was held on 4-8  October  2004 in  Brussels.  The expert  group considered a 
number of questions posed by the First Meeting of the Interim Committee. These questions 
addressed, inter alia, what constitutes “commercialization”, what constitutes “incorporation of 
material” (see section X), and how monetary and other benefits should be defined for the 
purposes of  the SMTA. The Expert  Group issued recommendations on the terms of  the 
SMTA, such as Articles of the treaty that must be reflected in it. Importantly, it was decided 
that  the  consideration  of  definitions  should  only  be  undertaken  after  the  drafting  of  the 
substantive provisions of the SMTA.235

The Second Meeting of the CGRFA acting as Interim Committee for the ITPGRFA236 

was held 15-19 November 2004. In preparation for the first meeting of the Governing Body, 
the meeting addressed a number of important issues, including,  inter alia, draft procedural 
and financial rules for the Governing Body; compliance procedures and mechanisms, the 
funding strategy for treaty implementation, and draft agreements to be signed between the 
Governing Body and the IARCs.237 A heavily bracketed text on the rules of procedure and 
financial rules of the Governing Body was produced, and the terms of reference for an inter-
sessional  contact  group  on  the  terms  of  the  SMTA were  agreed.  This  agreement  was 
particularly  important,  as  it  allowed work  to  continue on the MTA.  Additionally,  an  inter-
sessional working group on legal issues and the funding strategy was established.238

The First Meeting of the Contact Group on the Terms of the SMTA239 was held 18-22 
July 2005 in Hammamet, Tunisia, in order to negotiate a draft SMTA for the consideration of 
the first meeting of the Governing Body. Using as a negotiating basis the first draft SMTA 
that had been prepared by the FAO Secretariat, the contact group was able to agree upon 
many non-controversial issues and set out the basic structure of the MTA.240 A number of 
issues, however, remained unresolved at the close of the meeting, prompting agreement to 
hold another meeting of the Contact Group in late 2005 or early 2006 (before the first session 
of  the  Governing  Body).  Unresolved  issues  included,  inter  alia,  dispute  settlement  and 

231 IISD (2001c), p. 1.
232 Ibid.
233 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/docsic1.htm
234 IISD (2001d), p. 1. 
235 “Report on the Outcome of the Expert Group on the Terms of the Standard Material Transfer 
Agreement”. CGRFA/IC/MTA-1/04/Rep. Available online at: ftp://ext-
ftp.fao.org/ag/cgrfa/mta1/mta1repe.pdf. 
236 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/docsic2.htm
237 IISD (2004), p. 1. 
238 Ibid.
239 Detailed documentation of the session is available at: http://www.fao.org/ag/cgrfa/cgmta1.htm.
240 See http://www.iisd.ca/recent/recentmeetings.asp?id=3.
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whether arbitration would be binding or not,  benefit  sharing method and payment,  and a 
proposal to allow a third-party beneficiary to monitor the execution of MTAs.241

The First Meeting of the Open-Ended Working Group on the Rules of Procedure and 
the Financial Rules of the Governing Body, Compliance, and the Funding Strategy was 
held 14-17 December 2005.242 During the meeting, draft Financial Rules for the Governing 
Body, draft Procedures and Mechanisms to Promote Compliance and to Address Issues of 
Non-Compliance and a draft Funding Strategy were adopted. 

The Second Meeting of the Contact Group for the Drafting of the Standard Material Transfer 
Agreement was held 24-28 April  2006.243 During the meeting,  considerations of  the draft 
SMTA continued, and finally resulted in both a draft  of the SMTA and an accompanying 
resolution which were proposed to the Governing Body for adoption. Issues concerning the 
SMTA on which agreement could not be reached included,  inter alia, the definition of what 
constituted a “product” in case of the commercialisation of which benefits had to be shared, 
the modalities of benefit-sharing to be made, and the law applicable in the case of disputes 
over MTAs.

The  First  Session  of  the  Governing  Body  of  the  International  Treaty  on  Plant  Genetic 
Resources for Food and Agriculture was held 12-16 June 2006.244 Several major decisions 
were made during this session. Most importantly, the SMTA was adopted, after remaining 
controversies  had  been  settled.  Financial  rules  and  a  funding  strategy  were  adopted. 
Moreover,  a  compliance  committee  was  established  and  entrusted  with  the  task  of 
considering  and  approving  procedures  and  operational  mechanisms  on  compliance.  In 
addition, several documents concerning the relationship and cooperation of the Governing 
Body with other international organisations, notably the IARCs, the Global Crop Diversity 
Trust, the Commission on Genetic Resources for Food and Agriculture, the CBD, UPOV, and 
WIPO were discussed and partially approved. A work programme and a budget for the years 
2006 and 2007 were also adopted. 

241 Ibid.
242 Detailed documentation is available at ftp://ftp.fao.org/ag/cgrfa/ic-owg1/ico1repe.pdf.
243 Detailed documentation is available at http://www.fao.org/ag/cgrfa/cgmta2.htm.
244 Documentation of this meeting is available at http://www.fao.org/ag/cgrfa/gb1.htm. Coverage of the 
negotiations has been provided by the IISD (2006). 
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